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ANGELA W LLI AMS

Plaintiff - Appellant
VERSUS
ALBERTSONS, | NC,

Def endant - Appell ee

Appeal fromthe United States District Court
For the Western District of Texas
(MO 95- CV-3)
March 1s, 1990

Before H GG NBOTHAM DUHE AND EM LIO M GARZA, Circuit Judges.
PER CURI AM !

Plaintiff sued Al bertsons, Inc. for negligence and sl ander
because its pharnaci st refused to fill her prescription, called her
a thief and a forger and told ot her pharnmaci sts she was a thief and
a forger. The district court, sitting in diversity, granted
summary judgnent because plaintiff’s slander clains are barred by
the statute of limtations and because Al bertsons is under no duty
to fill Plaintiff’s prescription. Plaintiff does not contest the

di sm ssal of her slander clains but argues that Al bertsons has a

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



duty to fill her prescription. Finding no duty, we affirm
Plaintiff suffers fromatopic dermatitis, a conditionwhichis
not cured but managed. Del ays which occurred after the pharmaci st
refused to fill Plaintiff’s prescription aggravated the condition
to the point that the topical nedication was not sufficient, and
Plaintiff was required to undergo injections. Plaintiff argues
that Al bertsons was negligent and that its negligence caused her
i njuries. To recover in negligence, however, Plaintiff nust
establish that Albertsons was wunder a duty to fill the

prescription. Qis Engineering Corp. v. dark, 668 S.W2d 307

(Tex. 1983). The existence of a duty is a threshold |Iegal

determnation reviewed de novo. WIllis v. Roche Bionedica

Laboratories, Inc., 21 F.3d 1368 (5th Gr. 1994); El Chico Corp. V.

Poole, 732 S.W2d 306 (Tex. 1987).

Plaintiff or her parents filled her prescriptions at the
Al bertsons pharmacy for many years prior to the Decenber, 1993
refusal. Plaintiff argues that this long-termrel ationship i nposed
a duty upon Al bertsons to fill future prescriptions citing Stuart

v. Western Union, 66 Tex. 580, 18 S.W 351 (Tex. 1885), Billings v.

At ki nson, 489 S.W2d 858 (Tex. 1973) and Pat H Foley & Co. V.
Watt, 442 S.W2d 904 (Tex. Cv. App.—Houston [14th Dist.] 1969,
wit ref’dn.r.e.). Plaintiff’sreliance is msplaced. Stuart and
Foley are breach of contract cases. Billings is an intentiona
tort, invasion of privacy case, not a negligence case.

Plaintiff has not cited nor has our research reveal ed a case

where a series of transactions created a duty on the part of a



vendor of products or services to enter into future transactions.
In fact, professionals do not owe a duty to exercise their
particul ar talents, know edge, and skill on behalf of every person

they encounter in the course of the day. St. John v. Pope, 901

S.wW2d 420 (Tex. 1995)(physician who declines creation of
physi ci an-patient rel ati onship not |iable for nedical mal practice).
Plaintiff’s sales history with the Al bertsons pharnacy does not
create a duty to fill future prescriptions.

Plaintiff also argues that Al bertsons assuned a duty to act
once the pharmacist told Plaintiff’s doctor that he was
unconfortable filling the prescription and when the pharnaci st
submtted Plaintiff’s name to an oral network where pharnacists
alert each other to consuners who falsify prescriptions. Texas
i nposes a duty to act when a party undertakes an affirmative course
of action for the benefit of another or negligently creates a

situation that may injure others. Colonial Savings Ass’'n V.

Taylor, 544 S.W2d 116 (Tex. 1976); Buchanan v. Rose, 159 S. W 2d

109 (Tex. 1942).

The pharmacist’s refusal was not an affirmative act and the
communi cation of the refusal is not an act which creates a duty.
Simlarly, the subm ssion of Plaintiff’s nane to the network after
t he pharmaci st refused to fill the prescription does not give rise
to aduty to fill the prescription. The subm ssion was not an act
for the benefit of Plaintiff and it did not create a dangerous
situation that could be prevented by filling the prescription.

AFFI RVED.



