IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50466
Conf er ence Cal endar

ARDELL NELSON
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director
Texas Departnment of Crimnal Justice,
I nstitutional D vision;
DAN MORALES, Attorney GCeneral,
Respondent s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-94-CV-794
Decenber 20, 1995
Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *
Ardell Nelson filed a petition under 28 U S.C. § 2254
chal  enging his conviction for aggravated sexual assault of a
child. For the first tinme on appeal, Nelson asserts that the
prosecutor argued that the jury should convict himin order to

protect the community. Nelson has not shown that not considering

this claimwould result in manifest injustice. Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

Local Rule 47.5.1 provides: "The publication of
opinions that nerely decide particular cases on the basis of
wel | -settled principles of | aw i nposes needl ess expense on the
public and burdens on the legal profession.” Pursuant to that
Rul e, the court has determ ned that this opinion should not be
publ i shed.
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Nel son's bare assertion that his counsel had been
i neffective because he failed to inpeach the credibility of state
W tnesses is not sufficient to show that his counsel's
performance was deficient or that his defense was prejudi ced by

counsel's alleged deficient performance. See Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984).
The trial court's decision to permt the 10-year-old
victims school counselor to testify that the victimwas telling

the truth was clearly error. See Duckett v. State, 797 S. W 2d

906, 920 (Tex.Crim App. 1990). However, this court reviews state
court evidentiary rulings in a habeas petition only if the error
"iI's of such magnitude as to constitute a denial of fundanenta

fai rness under the due process clause.” Skillern v. Estelle, 720

F.2d 839, 852 (5th Cir. 1983), cert. denied, 469 U S. 873 (1984)

(internal citation omtted). Although the adm ssion of the
counselor's testinony nay have caused sone prejudice to the
appellant, a careful review of the trial record leads us to
conclude that the error did not rise to the |evel of
constitutional magnitude necessary to justify habeas corpus
relief.

Nel son's argunent that the prosecutor inproperly argued that
the victimwas truthful denonstrates no error of constitutiona

magni tude. Edwards v. Scrogqy, 849 F.2d 204, 210 (5th Cr

1988), cert. denied, 489 U S. 1059 (1989); see United States v.

Washi ngton, 44 F.3d 1271, 1279 (5th Cr.), cert. denied, 115 S.

Q. 2011 (1995).
AFFI RVED.



