UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50436
Summary Cal endar

BETTY MARI E DUSI NG,
Pl ai ntiff-Appellant,

VERSUS
TOO D. WEST, in his official capacity as

United States Secretary of the Arny,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of El Paso
(U.S.D.C. NO. EP-92-CV-21)

March 21, 1996
Bef ore REAVLEY, DUHE, AND WENER, Circuit Judges.
PER CURI AM *

John D. Addis (deceased) filed this conplaint based on
handi cap discrimnation under the Rehabilitation Act, 29 U S C
§ 791, et seq., and the Cvil Rghts Act of 1991, 42 U S.C
8§ 198la. After Addis’ death, Betty Mrie Dusing, as executor of
his estate, was substituted as plaintiff.

Addis initially filed an Equal Enploynent Qpportunity (*“EEQ)

* Pursuant to Local Rule 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



conplaint alleging he was forced to seek disability retirenent
after twenty-three years as a civilian enployee of the Arny due to
exacer bati on of cancer caused by a hostile work environnent. Addis
asserted that, although his supervisors were aware of hi s worseni ng
physi cal condition, they continuously harassed himand refused to
accommodate his illness. Addis’ EEO conplaint was first rejected
as untinely by the Arny, but on appeal, the EEOC found that Addis
should be excused from the filing deadlines. After a full
i nvestigation, the conplaint was again rejected by the Arny and t he
EECC.

The district court dismssed the conplaint because Addis
original EEO conplaint was filed untinely, and hel d no defense such
as wai ver, estoppel or equitable tolling was present. Dusing does
not conplain of the district court’s alternative ruling dism ssing
her civil rights conplaint because the acts of which Addis had
conpl ai ned were commtted prior to the effective date of the G vil
Ri ghts Act of 1991.

Addis was required to file his EEO conplaint within the
prescribed tine limts of 29 CF.R 8 (a)(i) & (ii). Since Addis’
conplaint was not brought to the attention of an EEO counsel or
unti|l approximately six nonths after his retirenent fromgovernnent
enpl oynent, the district court reasoned t he conpl ai nt was untinely,

rel yi ng upon Pacheco v. Rice.!

We disagree. 1In Pacheco the plaintiff waited three years to

file his conplaint, which was held untinely because he had no

! Pacheco v. Rice, 966 F.2d 904 (5th Cir. 1992).

2



excuse for not filing a conplaint and initiating an investigation
within the prescribed tinme frame of 29 CF. R 8§ (a)(i). The facts
of the instant case are nore analagous to those of QOaxaca V.
Roscoe?, in which the plaintiff alleged he had no way of know ng he
had been subjected to discrimnation until after the tine limts
for filing a conplaint had passed, but acted pronptly when the
al l eged wongful act was discovered, and otherw se conplied with
the statutory and regulatory procedures.® Since Gaxaca had never
been notified of the filing deadlines, this court held he shoul d be
gi ven an opportunity to establish facts that would entitle himto
an equitable tolling or delay in the conmencenent of the thirty-day
time period under 29 C.F.R 8§ 1614.214(a)(4), which requires an
agency to extend the tinme limts under certain circunstances.*
The record reflects that Addis contended from the very
begi nning that he did not know he had a disability discrimnation
claim and he was never so inforned by either Arny or civilian
personnel despite conplaining of his supervisors’ harassnent to
civilian personnel and the inspector general. He argues he was
entitled to an extension of thetine limts under 8§ 1614. 214(a)(4).
Addis otherwise conplied with all statutory and regulatory
procedures. Addis did plead grounds warranting equitable tolling,

and the district court should proceed as was set forth in Qaxaxa.

2 (Oaxaca v. Roscoe, 641 F.2d 386 (5th Cir. 1981). See also
Henderson v. United States Veterans Admin., 790 F.2d 436 (5th Gr
1986) .

3 (Qaxaca, 641 F.2d at 389.
4 1d. at 391.



VACATED AND REMANDED.



