IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50414

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

MORRI S ALLEN PRI TCHETT,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(88-CR-87-3)
February 23, 1996

Before GARWODOD, SM TH, and DENNI'S, G rcuit Judges.
PER CURI AM *

The appellant, Mrris Allen Pritchett (“Pritchett”), appeals
the district court’s denial of his notion to nodify his sentence
under 18 U . S.C. § 3582(C.)(2).

In 1989, Pritchett pleaded guilty to conspiring to distribute
met hanphetanine in violation of 21 U S.C. 88 841(a)(1) and 846.
Pursuant to U.S.S.G § 2D1.1, Pritchett was sentenced to 180 nont hs

confinenent and a 60-nonth supervised release term W affirned

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



his sentence in United States v. Pritchett, No. 89-1780 (Dec. 17,
1990) (per curiam

In 1994, Pritchett filed his pro se notion under 18 U S.C. 8§
3582(c)(2), arguing that his sentence should be nodified in Iight
of the retroactive anendnents to U S.S.G § 2D1.1. The district
court denied his notion, concluding that the anmended guidelines
were inapplicable to Pritchett’s sentence. Alternatively, the
court denied Pritchett relief after considering that his rel evant
conduct in his overall participation in the manufacturing
conspiracy would have justified a higher sentence than he
originally received.

DI SCUSSI ON

Section 3582(c)(2) authorizes a district court to reduce a
sentence when the guideline range applicable to the defendant has
been | owered by a retroactive anendnent. United States v. Towe, 26
F.3d 614, 616 (5th Gr. 1994). Section 3582(c)(2) provides that:

in the case of a defendant who has been sentenced to a

termof inprisonnment based on a sentenci ng range that has

subsequently been lowered . . . the court nay reduce the

termof inprisonnent, after considering the factors set

forth in Section 3553(a) to the extent that they are

applicable, if such reduction is consistent wth

applicable policy statenents issued by the Sentencing

Conmmi ssi on.
18 U S. C 83582(c)(2) (1990). The Sentencing Comm ssion gave
Amendnent 484 retroactive effect. Shaw, 30 F.3d 168 (5th Cr.
1995); see also U . S.S.G § 1B1.10(d), p.s. (Nov. 1993).

The deci sion to reduce a sentence i s discretionary; therefore,
we review the district court’'s determnation for abuse of

di scretion. United States v. Townsend, 55 F.3d 168 (5th Cr.
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1995). We review the district court’s factual findings for clear
error. United States v. Mms, 43 F. 3d 217, 220 (5th Gr. 1995).

In 1993, the Sentenci ng CGui del i nes Comm ssi on anended U. S. S. G
8§ 2D1.1, clarifying what materials nmust be excluded fromcontrolled
substances in calculating the wei ght at sentencing. Specifically,
the coimmentary to Section 2D1.1 was anended to provide:

M xture or substance does not include materials that nust

be separated from the controlled substance before the

control |l ed substance can be used. Exanpl es of such

materials include the fiberglass in a cocaine/fibergl ass
bonded sui t case, beeswax i n a cocai ne/ beeswax st atue, and
waste water from an illicit |aboratory wused to
manufacture a controlled substance. | f such materi al
cannot readily be separated fromthe m xture or substance

that appropriately is counted in the Drug Quantity Tabl e,

the court may use any reasonable nethod to approximate

the weight of the m xture or substance to be counted.
US S G App. C, Anendnent 484 (1993).

The district court rejected Pritchett’s argunent that his
sentence shoul d be reduced under Anmendnent 484 because wastewat er
was used in calculating his base offense |evel:

Al t hough there is no indication of the purity of the

drugs i nvol ved, there is additionally nothing to indicate

t hat the substances seized during the various searches

arising out of this case were nerely wastewater.

District Court Order at 1. The district court erred in concl uding
t hat, because the substance at issue was not “nerely wastewater,”
Pritchett’s sentence could not be reduced. Under the anended
guideline, only the actual weight of the controlled substance is
applied in calculating the base offense level, not the aggregate
wei ght of any m xture as required by the section in effect at the
time of Pritchett’s sentencing. The lab report identified the
liquid tested as “containing” phenyl acetone, a controlled
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subst ance. No evidence before the court supported an inference
that the tested substance was usabl e phenyl acet one. Amendnent 484
specifically provides that a court nmay use any “reasonabl e net hod
to approximate” the applicable weight. Here, the court relied on
a test conducted i n Novenber 1988, when purity of the substance was
irrelevant, since any anmount of |iquid seized was applicable to the
cal cul ation of the base offense |l evel prior to the 1993 anendnents
to Section 2D1.1. Thus, nothing in the lab reports indicates the
rati o of controll ed substance to wastewat er or precursor chem cal s.
The court erred inrelying on test results which give no indication
of the percentage of purity.

The district court properly denied Pritchett’s notion in its
al ternative holding, however. Pritchett’s overall conduct in the
manuf acturi ng conspiracy was sufficient grounds to deny a notion
under 3582(c)(2). Townsend, 55 F.3d at 171. In addition, the
district court was authorized to consider the factors in 18 U S.C
§ 3553(a).

Inits order, the district court cited the factors set forth
in Section 3553 and concl uded:

The def endant was a part of a very | arge conspiracy

i nvol ving a nunber of Defendants and a | arge anount of

met hanphet am ne. One of Defendant’s co-defendants, Doug

Smth, testified at co-defendant Roy Leach’s trial that

as part of the ~conspiracy, he had rmanufactured

approxi mately 20 pounds of net hanphetam ne and 96 to 100

pounds of phenyl acetone. Transcript, pp. 308 and 368.
Were the court to consider these anpunts, Defendant’s

sentence would be even higher. The Court, therefore
declines to exercise its discretion to | ower Defendant’s
sent ence.

District Court Order at 3.



Pritchett’s argunent that the court could not consider
evidence fromthe Leach trial is neritless. A court may consider
testinony from other proceedings. Townsend, 55 F.3d at 172. The
evi dence considered by the district court was contained in the
original presentence report, so no notice issue is raised.
Townsend, 55 F.3d at 172. The possibility of a higher sentence and
the nature of the offense both justify the court’s decision.
Pritchett’s other factual contentions have al ready been consi dered
and di sposed of by this court on his direct appeal.

Accordingly, the district court’s denial of Pritchett’s

Section 3582(c)(2) notion is AFFI RVED



