IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50385
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
HOMVERO MORALES- CANTU

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-94- CA-62
(Cct ober 17, 1995)
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Honmero Mbral es-Cantu noves for |eave to proceed in forma
pauperis (I FP) to appeal the district court's denial of his
nmotion filed pursuant to 28 U.S.C. 8§ 2255. Moral es has
established that he is a pauper. He nust al so show that his

appeal presents a nonfrivolous issue. Carson v. Polley, 689 F.2d

562, 586 (5th Gir. 1982).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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After Mirales filed objections to the nmagi strate judge's
report and before the district court denied relief, Mrales filed
a Motion for Leave to Add G ound Number Seven, which is a notion
to anend his 8§ 2255 notion to add a doubl e jeopardy claimand
rel ated ineffectiveness of counsel clains. The district court
did not address those clains and did not rule on the notion to
amend.

By neither granting nor denying | eave to anend and not
addressing the clains nade in the proposed anendnent, the
district court effectively denied Mrales | eave to anend. W
review a denial of |eave to anend for abuse of discretion. Ashe
v. Corley, 992 F.2d 540, 542 (5th Cr. 1993).

Leave to anend is to be freely granted when the interests of
justice require. Ashe, 992 F.2d at 542; Fed. R Cv. P. 15(a).

I n deciding whether to grant |eave to anend, the district court
may consider many factors. Ashe, 992 F.2d at 542. The district
court should state its reasons for denying |eave. |In the absence
of stated reasons, affirmance is possible if the district court's
reasons are apparent. 1d. at 542-43. 1In the instant case, the
district court effectively denied | eave to anend, and no reasons
are apparent in the record.

In the proposed anendnent, Mrales alleged a violation of
t he Doubl e Jeopardy Clause. As Mrales presented little
information and the district court did not address the issue, we
cannot determ ne whether Mrales has a neritorious double

jeopardy claim See United States v. Arreol a- Ranps, 60 F.3d 188,
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191-93 (5th Cr. 1995). Mrales's challenge to the effective
denial of the notion to anend is neritorious.

Accordingly, we grant | FP and remand for the district court
to rule on the Motion for Leave to Add G ound Nunmber Seven and,
if granted, to consider the double jeopardy claim

As briefly discussed bel ow, Mrales has not net his burden
to show that his other issues have nerit. W consider only

errors that arguably resulted in a violation of the Constitution

or in a conplete mscarriage of justice. United States v. Smth,
32 F. 3d 194, 196 (5th GCr. 1994).

Mor al es has not shown how the om ssion of the testinony of
t he Gonzal ezes prejudiced himin his challenge to the
Governnent's theory that Morales hid the gun under the glove

conpartnent of the car. See Lockhart v. Fretwell, 113 S. C

838, 842 (1993); United States v. Green, 882 F.2d 999, 1003 (5th

Cr. 1989). Simlarly, Mrales has not shown how the om ssion to
i ntroduce road use evidence could have changed the result of his
trial. Geen, 882 F.2d at 1003. This court has al ready resol ved

the search and sei zure issues against Mirales. United States v.

Mor al es- Cantu, No. 91-8433, slip op. at 8-19 (5th Gr. June 30,
1992) (unpublished). Mrales has not shown that this court woul d
have even considered the nerits of an ineffectiveness claimon

direct appeal. See United States v. G bson, 55 F. 3d 173, 179

(5th Gr. 1995).
Mor al es has not shown that the prosecutor's request that the
jury snell the marijuana was anything nore than a proper

invitation for the jury to nake a reasonable inference fromthe
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evidence. See United States v. Laury, 985 F.2d 1293, 1307 (5th

Cir. 1993). Nor has Morales shown that that request was a

coment on his exercise of the right not to testify. See United

States v. Fierro, 38 F.3d 761, 771 (5th Cr. 1994), cert. denied,

115 S. C. 1388, 1431 (1995). Mrales did not show that the
prosecutor personally vouched for the credibility of the

Governnent' s wi t nesses. See United States v. Washi ngton, 44 F. 3d

1271, 1278 (5th Cir.), cert. denied, 115 S. C. 2011 (1995). Al

i ssues not raised on appeal are abandoned. Hobbs v. Bl ackburn,

752 F.2d 1079, 1083 (5th Cr.), cert. denied, 474 U. S. 838

(1985).

Mor al es has appeal ed the district court's denial of a notion
to supplenment the record with information purportedly relating to
the doubl e jeopardy issue. In light of the remand ordered
herein, the appeal of the denial of the notion to supplenent is
DI SM SSED as noot .

| FP GRANTED; AFFI RVED | N PART, REMANDED | N PART. Appeal of

denial of notion to supplenent record is DI SM SSED



