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BENAVI DES, Circuit Judge:”

Petitioner-appell ee Robert Jones ("Jones"), a Texas prisoner,

properly exhausted in Texas state courts his state habeas claim

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



t hat he had been denied the right to an appeal. The state district
court denied relief wthout making any findings. The Texas Court
of Crimnal Appeals simlarly denied relief. Jones then filed an
application for federal habeas relief pursuant to 28 U.S. C. § 2241.
The federal district court granted the petition. Respondent -
appel l ant Wayne Scott ("Respondent") appeals from the district
court's judgnment granting Jones habeas relief and ordering that he
be rel eased fromprisonif not granted an out-of-tinme appeal within

sixty days. We will affirm

BACKGROUND

Jones was convi cted of forgery by passing on May 20, 1988, and
was sentenced to a termof five years probation. On July 13, 1992,
the state sought to revoke, alleging that Jones had violated the
terms of his probation as a result of his indictment on Novenber
19, 1991 for aggravated assault and his failure to report to his
assi gned probation officer. Thomas Morris was appointed to
represent Jones at a Novenber 10, 1992 hearing on the notion to
revoke. Jones stipulated that the allegation of an aggravated
assault indictnent was true. After several continuances, the trial
court revoked Jones's probation on April 7, 1993, and sentenced him
to a five-year termof inprisonnent.

Jones did not file a direct appeal. Jones filed an
unsuccessful "notion to set aside judgnent” in the trial court and
t hen sought state habeas relief, alleging that he had been denied

the right to appeal. The trial court denied the petition w thout



entering findings and the Texas Court of Crimnal Appeals
subsequently denied the petition without a witten order.

Jones then filed an application for wit of federal habeas
corpus, alleging that his attorney abandoned him after his
probation was revoked and failed to advise him of his right to
appeal or to file an appeal on his behalf. Jones also asserted
that the state trial court had failed to advise himof his right to
appeal . Respondent answered the petition, arguing that under Tex.
Code Crim Proc. Ann. art. 42.12, 8 5(b) (West Supp. 1995), Jones
had no right to appeal the revocation of probation. The nagistrate
judge rejected Respondent's argunent because section 5(b) applies
only to defendants who have recei ved a deferred adjudication. See
Tex. Code Crim Proc. Ann. art. 42.12, 8§ 5(a), (b) (West Supp
1995) . Because Jones was convicted and sentenced to a term of
probation, the magi strate judge concluded he had a right to appeal
the revocation. See id. 8 23(b). Because Respondent offered no
evidence to controvert Jones's allegations that neither the trial
court nor his attorney informed hi mof his right to appeal and that
his attorney failed to appeal despite Jones's request that he do
so, the magi strate judge recommended that the district court grant
Jones's petition and order himrel eased i f Respondent di d not grant
an out-of-tine appeal within sixty days.

The district court found that Jones's sworn statenent that he
had asked counsel to appeal and counsel had failed to do so was
based on personal know edge and that Respondent failed to

controvert Jones's allegation. The district court accepted the



magi strate judge's recommendation.! W granted Respondent's notion

to stay execution of the wit pendi ng appeal.

DI SCUSSI ON
A. Sufficiency of Jones's Sworn Statenent
Respondent initially asserts that the district court erred in
determ ning that Jones's sworn statenent that he was denied his
right to appeal was sufficient to support the grant of habeas
relief. Respondent argues that Jones's conclusory allegation

cannot support habeas relief. See Ross v. Estelle, 694 F. 2d 1008,

1011 (5th Cr. 1983). The district court concluded that Jones's
sworn statenment was not conclusory because it was based upon
Jones's own personal know edge, not nerely speculation. In Ross,
the petitioner asserted that his counsel was ineffective because a
key alibi wtness was never investigated or interviewed. 1d. The
petitioner alleged in his pro se brief that the w tness woul d have
pl aced him at another place when the crine occurred; the court
found that no evidence in the record supported this assertion. |d.

Clearly, Ross involved a petitioner who asserted nmatters about
which he had no personal know edge, i.e., what a wtness's
testi nony woul d have shown. In contrast, Jones's sworn testinony
was based on personal know edgesQhe requested that counsel file an
appeal, which counsel failed to do. Jones nmade nore than a

conclusory allegation, and the district court did not err in

! The district court found that it would be nore appropriate
for the state courts to conduct a substantive review of the state
court revocation proceeding.



finding that Respondent bore the burden to cone forward wth

controverting evidence. See Koch v. Puckett, 907 F.2d 524, 529-30

(5th Gr. 1990) (concluding petitioner's allegations were
conclusory and insufficient to support habeas relief on the basis
of an alleged collusive agreenent between sheriff and petitioner's
attorney because petitioner alleged neither personal know edge of
a collusive agreenent nor specific or concrete sources of the

i nformation).

B. Presunption of Correctness under 8§ 2254(d)

Respondent also contends that the district court erred in
failing to presune correct the inplicit credibility choice nade by
the state court judge in denying Jones's habeas petition. Under 28
US C 8 2254(d), a state court's findings of fact nmade after a
hearing on the nerits are presuned to be correct unless one of

ei ght exceptions applies. See Wllians v. Collins, 16 F.3d 626,

631 (5th Gir.), cert. denied, _ US. _, 115 S. C. 42 (1994). A

determnation of ineffective assistance of counsel is a m xed

question of | awand fact and, thus, is not accorded the presunption

of correctness. Black v. Collins, 962 F.2d 394, 401 (5th Cr.),
cert. denied, 504 U S 992 (1992). "However, any subsidiary

factual findings nade by a state court in the course of determ ning
that effective assistance was rendered is entitled to the § 2254(d)
presunption." Id.

The presunption of correctness is not applicable in the

i nstant cause because no state court has ever nmade factual findings



wth regard to Jones's allegation that he was not infornmed of his
right to appeal. Under section 2254(d), a determ nation evi denced
by "a witten finding, witten opinion, or other reliable and
adequate witten indicia, shall be presuned to be correct."” Both
the state district court and the Court of Crimnal Appeals denied
Jones's petition wthout any findings.

Respondent nevertheless asserts that the state courts
inplicitly found Jones's sworn testinony not credi ble and that this
court nust give deference to that inplicit determ nation. The
cases Respondent cites, however, involve situations where a ful
evidentiary hearing on the nerits was held and the state court

entered sone factual findings. See Self v. Collins, 973 F. 2d 1198,

1213-14 (5th Gr. 1992), cert. denied, _ US _ , 113 S C. 1613

(1993); Lavernia v. Lynaugh, 845 F. 2d 493, 499-500 (5th G r. 1988);

see also Arnstead v. Maggio, 720 F.2d 894, 896 (5th Cir. 1983)

(concl udi ng presunption applicable despite the absence of witten
findings where there had been a full evidentiary hearing and
findings were inferrable from the witten judgnent). In the
i nstant cause, no state court ever held an evidentiary hearing or
made any factual findings regarding Jones's allegations.

By its very terns, section 2254(d) clearly does not envision
that the presunption will be afforded under the circunstances of

t he present case. 28 U.S.C. § 2254(d)(1), (2), (8).2? Because

2 Respondent al so alleged that Jones was informed of his
right to appeal by the boilerplate |anguage in the witten
j udgnent revoki ng probation, which stated that Jones "was duly
adnoni shed according to law." This allegation is directly
refuted by the transcript of the revocation hearing, which

6



Jones had a right to appeal the revocation of his probation, this
Court presunes Jones suffered prejudice if he was unabl e to appea

because of counsel's ineffective performance. United States v.

G pson, 985 F.2d 212, 215 (5th Cr. 1993). W therefore concl ude
that the district court did not err in granting Jones's habeas
petition.

AFFI RVED.

clearly establishes that Jones was not infornmed of his right to
appeal by the district court. Although Respondent suggests that
correspondence between Jones and his attorney indicates that
counsel infornmed Jones of his right to appeal, we need not
consider this contention because Respondent failed to raise the
issue in district court, and he presented it to this court for
the first time in his reply brief. See National Labor Relations
Bd. v. Cal-Maine Farns, Inc., 998 F.2d 1336, 1342 (5th Gr.
1993). In any event, the letters do not refute Jones's
unchal | enged assertion that he requested counsel to appeal.
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