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DORA COLON,
Plaintiff - Appellee,
vVer sus
LEAGUE OF UNI TED LATI N AMERI CAN CI TI ZENS
LEAGUE OF UNI TED LATI N AMERI CAN CI TI ZENS COUNCI L #616;
GARCI A PROPERTI ES, | NC.; WESTSI DE CATHOLI C SCHOCL,

Def endant s
and

PAUL RODRI GUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 94- CA- 340)

June 12, 1996
Before PCLI TZ, Chief Judge, WENER and BARKSDALE, Circuit Judges.
PER CURI AM *

For this action under the Anericans with Disabilities Act, 42
US C 8§ 12101 et seq. (ADA), the controlling issue is whether Pau
Rodri guez was an "operator"”, pursuant to 42 U.S.C. § 12182(a). He
chal l enges the injunctive relief and attorney's fees awarded after
a bench trial to Dora Colon, who sued him and others on various

bases, as a result of her disqualification from a bingo gane

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Because the district court held erroneously that Rodriguez was an
"operator"” under the ADA, we REVERSE and RENDER
| .

Colon, whois visually inpaired, clained, inter alia, that the
defendants violated the ADA by failing to accommodate her
disability. Only the claim against Rodriguez is at issue here.
The district court nmade the followi ng findings of fact, which are
not chal |l enged on appeal .

On May 14, 1992, Col on asked her paid soci al conpani on, Hannah
Trad, to acconpany her to the Plaza Del Ray Ballroom in San
Ant oni o, Texas, where Colon wanted to play bingo. Colon required
Trad's assistance because Colon is visually inpaired. Upon their
arrival, Colon infornmed the cashier of her disability; inquired
whet her braille cards were avail able, and was told that they were
not; and i nquired whether assistance to a visually inpaired player
was provided, and was inforned that it was not. Col on then
purchased one bingo package for herself, intending to play with
Trad's assi stance.

During the | ast gane of the evening, Col on had a "bingo"; but,
when Trad took Colon's card to the caller, in order for himto
verify Colon's wn, the caller announced instead that Col on and
Trad were disqualified for sharing a card ("splitting") 1in
violation of the rules. Colon asked to speak with "the person in
charge" and was directed to a w ndow, where she spoke wth

Rodr i guez.



Al t hough Col on expl ai ned t hat she had not been "splitting" her
card, but rather that, due to her visual inpairnment, could play
only with the assi stance of another person, Rodriguez inforned her
t hat he represented LULAC #616 and that a deci si on had been nade to
di squalify her because two people were playing her card. Upon
Col on advi si ng Rodriguez that the ADA required that she be all owed
to collect her prize noney, he refused.

For the bingo session in issue, Westside Catholic School held
the license fromthe Texas Al coholic Beverage Comm ssion. Garcia
Properties was the | essor of the prem ses (Plaza Del Ray), but did
not operate, nor profit from the bingo gane. The various non-
profit organizations that are licensed on a specific night to
operate bingo hired Paul Rodriguez as their bookkeeper; and
al t hough he was on the prem ses each night to interview prospective
enpl oyees and si gn paychecks, he was "enpl oyed" each night by the
non-profit organi zation holding the |icense. The house rul es at
the Plaza Del Ray prohibit "splitting” a bingo package.

This action was filed against Wstside Catholic School,
Rodri guez, and others. Shortly before trial, however, Colon
di sm ssed Westside Catholic School from the action. At the
conclusion of a two day-bench trial, the district court held that,
for purposes of the ADA, Rodriguez was an "operator" of the bingo
gane. It awarded Colon injunctive relief and attorney's fees

agai nst Rodri guez.



1.

Rodriguez maintains that he cannot be held I|iable for
viol ati on of the ADA, because he did not "operate" the bingo gane.?
Whet her he is an "operator" for purposes of assessing ADAliability
is a question of law, subject to our plenary review. Neff wv.
Anmerican Dairy Queen Corp., 58 F.3d 1063, 1065 (5th Gr.), cert.
denied, __ US. , 116 S. C. 704 (1996).

Title Il of the ADA addresses discrimnation on the basis of
disability in public accommobdati ons operated by private entities.
42 U.S.C. 88 12181 et.seq. Cains under this part of the ADA may
be made against a person who "owns, |eases (or |eases to), or

operates a place of public accommobdation". 42 U S. C. § 12182(a).

The statute does not define the term "operate"; but, in this
context, our court applied its ordinary neaning -- "to put or keep
in operation”, "[t]o control or direct the functioning of", or

"[t]o conduct the affairs of; manage"”. Neff, 58 F.3d at 1066. In
accordance wth our precedent, to be an "operator" requires nore
than sinply controlling sonme aspect of a public accommobdati on.
Rat her, the person nust have control over the nodification sought

by the plaintiff. Id. at 1067.

. At oral argunent, in addition to this issue, Rodriguez raised
the possibility that the ADA could not apply to these events, which
he argued predated the effective date of the statute. Cbviously,
were this the case, the district court wuld have |acked
jurisdiction. However, the events in issue occurred in May 1992,
and the effective date of Title Il of the ADA, pursuant to which
Colon's claimis brought, is January 1992 (18 nonths after the date
of enactnent of the ADA). See Pub.L. 101-336 § 310(a).
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The nodi fication at issue was exenption fromthe house rul es,
which forbid nore than one player to play from a single package.
To be an operator in this instance, Rodriguez nust have had the
authority to allow Colon to play bingo with Trad' s assi stance, even
t hough the rules prohibited this.

The uncontroverted evidence is that the bingo |icensee for the
session in issue, Westside Catholic School, retained sole control
over nodifications to the house rules. See also, Bingo Enabling
Act, Tex. Rev. Qv. STAT. ANN. art. 179d 8 19 (West 1996) (defining
persons who nmay "operate" a gane of bingo). The record does not
all ow a concl usion that Rodriguez had personal authority to alter
the rules in order to acconmmopdate Colon's disability. Further, a
show ng that Rodriguez exercised control as Westside's agent woul d
be insufficient, because, as noted, Colon dism ssed Wstside, the
licensed bingo operator, from the action and proceeded on the
theory that Rodriguez, Garcia Properties, and LULAC actually had
control over every aspect of the gane.

L1l

In sum Rodriguez's activities in connection with the bingo
gane are insufficient to bring himwthin the scope of the ADA term
"operates”. Accordingly, the judgnent is REVERSED, and judgnent is
RENDERED f or Paul Rodri guez.

REVERSED and RENDERED



