IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50290
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

JOHN LEON ROBI NETTE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 88-CR-130-1
(Cct ober 19, 1995)
Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

John Leon Robinette, a federal prisoner proceeding pro se,
appeals the district court's denial of his notion to correct
sentence under FED. R CRIM P. 35(a). Current Rule 35(a), which
applies to offenses conmtted on or after Novenber 1, 1987, does
not apply to Robinette's case as his offenses did not occur on or
after that date. See FED. RCrRM P. 35(a). Construing his

nmoti on as one under fornmer Rule 35, Robinette's argunents al so

fail. The version of Rule 35 applicable to offenses commtted

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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bef ore Novenber 1, 1987, provided that: "The court may correct an
illegal sentence™ at any tine." See FED. R CrRMP. 35.

Nevert hel ess, contrary to Robinette's contentions, there was
no basis for the district court to sentence himunder the
Sentenci ng CGuidelines as he was already in custody and i ncapabl e
of further offense conduct when the guidelines took effect. See
FED. R CRMP. 35 (Editorial Notes).

Robi nette's request that we treat his filing as a wit of
error coramnobis, rather that a Rule 35 notion, is denied. As
Robi nette is still in custody, the requested wit is not

available to him See United States v. Mirgan, 346 U. S. 502, 509

(1954).
Because Robinette's appeal is frivolous, it is DI SM SSED

See Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983); 5TH QR

R 42.2.

Robi nette's notion to unseal docunents is DEN ED. Robinette
is hereby cautioned that any additional frivol ous appeals filed
by himor on his behalf will invite the inposition of sanctions.
To avoid sanctions, Robinette is further cautioned to revi ew any
pendi ng appeals to ensure that they do not raise argunents that
are frivol ous because they have been previously decided by this

court. See Smth v. Mdeod, 946 F.2d 417, 418 (5th Cr. 1991);

Jackson v. Carpenter, 921 F.2d 68, 69 (5th Gr. 1991).

" The "illegality" referred to in this rule is one
di scl osed by the record such as a sentence in excess of statutory
provision or in sone other way contrary to applicable statute. 3
WRI GHT ET AL., FED. PrRac. & Proc. § 582 at 381.



