UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50247

SONJA CHAVEZ,
Pl ai ntiff-Appellee,
ver sus
KOSA TELEVI SI ON and Tl M RI GGAN,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(M94-Cv-121)

Decenber 29, 1995
Bef ore REAVLEY, H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

The principal issue in this appeal by KOSA Tel evision and Ti m
Riggan is whether lack of pronpt renedial action is one of the
elenments for this Title VII sexual harassnent action brought by
Sonja Chavez. Appellants claimthat the district court erred by
denying them judgnent as a matter of l|law and by submtting the

i ssue of punitive damages to the jury. W AFFIRM

. Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.
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Chavez was hired by R ggan to work as an advertising
sal esperson for KOSA-TV on March 25, 1991. Ri ggan, the head of
sal es, began nmaki ng sexual comments, discussed infra, to Chavez.
In early Decenber 1992, Chavez conpl ained to Sheryl Jonsson, the
KOSA general manager, and Jonsson net with Chavez and Ri ggan about
the conplaint. After this neeting, the sexual comments stopped,
but R ggan then began a canpai gn of beepi ng Chavez to check on her
work, instituted new rules that were abandoned when she left,
becane cold and distant, and began dealing with her only through
third parties. Chavez testified that the hostility increased until
it becane intolerable; she resigned in March 1993, approxi mately
three nonths after her conplaint of sexual harassnent.

Chavez filed this action agai nst KOSA and Riggan in July 1994,
presenting 11 clains; one was for sexual harassnent under Title
VII. KOSA and Riggan's sunmary judgnment notion was denied on the
harassnent claim but was granted for the remainder.

After the close of evidence at a jury trial, KOSA and Ri ggan's
motion for judgnent as a matter of |aw was denied. The jury
awar ded Chavez $8,000 in conpensatory damages and $35,000 in
punitive damages. Post-judgnent, KOSA and Riggan filed a renewed
motion for judgnent as a matter of law and a notion for a new
trial; both were deni ed.

1.
In relevant part, Title VII prohibits an "enployer"” from

discrimnating "against any individual wth respect to his



conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's ... sex". 42 U S.C. 8§ 2000e-2(a)(1).
The issues presented are whether judgnent as a matter of |aw was
appropriate because the conduct did not violate Title WVII,
i ncl udi ng because of pronpt renedial action, and whether punitive
damages were erroneously submtted tothe jury in light of the jury
verdict formand insufficiency of the evidence.
A

The well-known standard of review for a FeEb. R CGv. P. 50
motion for judgnent as a matter of law is found in Boeing Co. v.
Shi pman, 411 F.2d 365 (5th Gr. 1969) (en banc). Boeing states:

If the facts and inferences point so strongly
and overwhelmngly in favor of one party that
the Court believes that reasonable nmen could
not arrive at a contrary verdict, granting of
the [notion] is proper. On the other hand, if
there is substantial evidence opposed to the
[motion], that is, evidence of such quality
and wei ght that reasonabl e and fair-m nded nen
in the exercise of inpartial judgnent m ght
reach different conclusions, the [notion]
shoul d be denied, and the case submtted to

the jury. A nere scintilla of evidence is
insufficient to present a question for the
jury.

411 F.2d at 374. The court nust "consider all of the evidence --
not just that evidence which supports the non-nover's case -- but
inthe light and with all reasonabl e inferences nost favorable to
the party opposed to the notion". |Id.
1
The el enents for this sexual harassnent claimare:
(1) That [Chavez] belongs to a protected
class; (2) that she was subject to unwel cone

sexual harassnent; (3) that the harassnent was
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based on sex; [and] (4) that the harassnent

affected a "term condition or privilege of

enpl oynent ™. . ..
Nash v. El ectrospace System Inc., 9 F.3d 401, 403 (5th Gr. 1993)
(citing Jones v. Flagship Int'l, 793 F.2d 714, 719-20 (5th Gr.
1986), cert. denied, 479 U S 1065 (1987)). The disputed fifth
prong under Nash, 9 F.3d at 403 ("that the enployer either knew or

shoul d have known of the harassnent and failed to take pronpt

remedi al action"), is discussed in part [1.A 2.

Evidence in favor of Chavez includes the follow ng: when
vi ewi ng Chavez wal ki ng down the hall, R ggan said daily, "work it,
baby, work it"; when Chavez asked Riggan for assistance on a

busi ness task, he replied, "oh baby, how bad do you need ne"
Ri ggan remarked daily on her cleavage and cl othes; in cold weat her
Ri ggan remar ked about Chavez havi ng her "party hats on", apparently
in reference to her nipples; several tinmes when Riggan entered
Chavez's office, he told her that he would turn off the light and
put her on the desk; when Chavez requested perm ssion to |eave
early one day, Riggan said, "if you show ne your tits first, you
can go hone"; once, when Chavez called in sick, R ggan asked
whet her she was naked i n bed; and, on one occasi on, Ri ggan put golf
hats on Chavez's breasts. Wtnesses, in addition to Chavez,
testified about simlar inproper comments and actions by Ri ggan.
Chavez testified that the remarks by Riggan were continuous
and perneated the work environnent. A co-worker testified that
fromthe time Chavez began wor ki ng at KOSA and until she conpl ai ned

of sexual harassnent, Riggan seened to enjoy upsetting Chavez, who



"would spend a lot of tinme in the bathroom due to physical
reactions to the tension and the upset". Chavez testified that
after her sexual harassnent conplaint, she felt that Ri ggan began
harassing her through his daily actions toward her. Chavez
testified that, because of these post-conplaint actions, on a daily
basis she cried, her heart raced, and she was a nervous enoti onal
wr eck.

Appel lants respond that there was no "unwelcone sexual
harassnment”, and that, other than a few offensive remarks by
Ri ggan, as Chavez testified, she |oved her work at KOSA-TV. The
evi dence presented in favor of appellants was that Chavez exposed
her breasts to Riggan at a pool party; she acknow edged telling
sexual l y-oriented jokes at the station; and, after the conpl ai nt of
sexual harassnent, Chavez was observed touching Riggan at a
Christmas party and making two attenpts to grab his buttocks at the
station.

Chavez and a co-worker who was present at the pool party
deni ed that Chavez showed her breasts to Riggan. And, a co-worKker
testified that Chavez's attenpt to touch R ggan's buttocks was only
a denonstration of what a forner enpl oyee had done to Chavez.

In short, Riggan denied the sexual harassnent incidents
present ed by Chavez; but, the jury obviously believed her. This is
a classic case for the jury; it goes without saying that the jury,
not this court, nakes credibility determ nations. Based on all the

evi dence, considered in the |ight nost favorable to Chavez, a fair-



m nded and inpartial jury could have found Title VII sexual
har assnent .
2.

KOSA and Riggan assert that the sexual harassnent claimfails
because the fifth prong (respondeat superior) of Nash ("that the
enpl oyer either knew or should have known of the harassnent and
failed to take pronpt renedial action") was not satisfied. Nash,
9 F.3d at 402.

Under certain circunstances, the respondeat superior prong
inposes liability on Title VII "enpl oyers” for sexual harassnent by
a co-wor ker or supervisor, persons not otherw se |liable under Title
VII. The salient question here is whether this prong applies; it
does not, because, as discussed bel ow, the cl ai med harasser was the
enpl oyer.

KOSA and Ri ggan appear to have conceded, necessarily so, at
oral argunent that Riggan is an "enployer" for purposes of this
action. 1In any event, were Ri ggan not an enpl oyer, he coul d not be
a defendant in this Title VIl action, because as quoted earlier,
Title VII only prohibits certain actions by enployers. Moreover,
KOSA and Riggan do not challenge the district court's ruling that
this Title VIl action could proceed against Riggan. 42 US.C 8§
2000e(b) defines a Title VIl "enployer" as "a person engaged in an
i ndustry affecting commerce who has fifteen or nore enpl oyees ..
and any agent of such a person" (enphasis added). And, our court
gi ves the phrase "any agent"” a |iberal construction. Grciav. Ef

Atochem North Anerica, 28 F.3d 446, 451 (5th Cr. 1994); Harvey v.



Bl ake, 913 F.2d 226, 227 (5th G r. 1990). "“Under this libera
construction, imrediate supervisors are Enployers when del egated
the enployer's traditional rights, such as hiring and firing.""
Elf, 28 F.3d at 451 (quoting Harvey, 913 F.2d at 227; enphasis
omtted). In sum had R ggan not been an "enployer"”, the action
coul d have proceeded only agai nst KOSA on the basis of respondeat
superior. See ElIf, 28 F.3d at 450.

Qobvi ously, respondeat superior is not applicable when, as
here, sexual harassnent is by the enployer, rather than by a co-
wor ker or supervisor. See 42 U S.C. 8§ 2000e-2(a); Nash, 9 F. 3d at
404 (respondeat superior liability not at issue when harasser is
presi dent of conpany) (citing Harris v. Forklift Systens, Inc.,
us _ , 114 s Q. 367 (1993)); Simmons v. Lyons, 746 F.2d 265,
270 (5th Gir. 1984).2

B

KOSA and Riggan contest punitive danages on two bases: the
puni tive damages question submtted to the jury did not contain the
word "malice"; and there was insufficient evidence to support the

awar d.

2 Qur court first used the five-prong test for "hostile
work environnent"” in Jones v. Flagship Int'l, 793 F.2d 714 (5th
Cir. 1986), which borrowed the test from Henson v. Cty of
Dundee, 682 F.2d 897 (11th Cir. 1982). Henson stated that
respondeat superior applies when "the plaintiff seeks to hold the
enpl oyer responsible for the hostile environnent created by the
plaintiff's supervisor or co-worker", 682 F.2d at 905, and that,
if the alleged harasser [Riggan] "was her enployer, the Gty of
Dundee [ KOSA] would be liable for his action w thout the
operation of respondeat superior”. 1d. at 905 n.9.
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1
Al t hough the jury instruction included "malice" ("You may al so
award punitive damages, if [Chavez] has proved that the defendants
acted with malice or willfulness or wth callous and reckless
indifference to the rights of [Chavez]."), question nunber three on
the jury verdict formdid not ("Did the defendants intentionally,
willfully, or wth reckless disregard violate the rights of
[ Chavez] ?"). But, KOSA and Riggan objected to question nunber
three only generally; they did not object specifically to the
failure to include "malice". Their counsel stated:
final objection, if Your Honor please,
woul d be to Question Nunmber 3 as submtted by
the Court, and that is the question concerning
puni tive damages, because of the sane reasons
as outlined above in that the test for
puni tive damages, nunber one, has not been net
by [Chavez] in this case under the evidence,
and nunber two, the Court's charge does not
meet the burden and does not place upon
[ Chavez] the burden that [Chavez] would have
to bear in order to get punitive danages.
Restated, contrary to FED. R Cv. P. 51, KOSA and Ri ggan did not
state distinctly that they objected to the om ssion of "malice".
Rul e 51 states:
No party may assign as error the giving or the
failure to give an instruction unless that
party objects thereto before the jury retires
to consider its verdict, stating distinctly
the matter objected to and the grounds of the
obj ecti on.
(Enphasi s added).
Under Highlands Ins. Co. v. Nat'l Union Fire Ins. Co., 27 F. 3d
1027, 1032 (5th Gr. 1994), cert. denied, __ US _ , 115 S C.
903 (1995), "so long as the trial judge gives counsel a fair
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opportunity to object, we will listen to unobjected-to rulings only

in those handful of cases that can neet the exacting requirenents

of plain error”. As stated in Hi ghl ands,
[flew jury charges in cases of conplexity wll
not yield "error" if pored over, long after
the fact in the quiet of the library -- if
such an enterprise is to be all owed. It is
not. The reality is that nost such "errors"
wll be washed away if the trial court is

given a fair opportunity to consider them
27 F.3d at 1032. Due to the general nature of KOSA and Riggan's
objection, the trial court was not given fair opportunity to
consider the om ssion of "malice". Therefore, we reviewonly under
the plain error standard:

(1) that an error occurred; (2) that the error

was plain, which neans clear or obvious; (3)

the plain error nust affect substantial

rights; and (4) not correcting the error woul d

"seriously affect the fairness, integrity or

public reputation of judicial proceedings."
H ghl ands, 27 F.3d at 1032 (citing United States v. O ano, 507 U S.
725, _ , 113 S C. 1770, 1779 (1993)). Needl ess to say, any
error in not including "malice" does not neet this strict standard.
Anmong ot her things, as discussed infra, the om ssion did not affect
substantial rights.

In the alternative, even assum ng, arguendo, that KOSA and

Ri ggan did object sufficiently, the error was harm ess. An award
of punitive danmages is appropriate under 42 U.S.C. § 198la(b)(1) if
t he defendant "engaged in a discrimnatory practice ... with nalice

or with reckless indifference". (Enphasis added.) The jury found

reckless indifference; the onmssion of "malice" did not affect the



out cone. See F.D.I.C. v. Mjalis, 15 F. 3d 1314, 1318 (5th Cr.
1994); Bender v. Brumley, 1 F.3d 271, 276-77 (5th Gr. 1993).
2.

KOSA and Riggan claimthat there was insufficient evidence to
support subm ssion of punitive damages to the jury. Under the
above di scussed Boei ng and punitive damages standards, we concl ude
that the evidence was sufficient for a fair-mnded juror to find
that reckless indifference was present.

L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



