UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50183

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ROBERT JAMES DEVI NE, JR ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(No. CA-W94-346)

August 30, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

We AFFI RMthe district court’s judgnent denyi ng t he appel | ant,

Robert Devine (Devine), relief in his action brought pursuant to 28

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



US C 8§ 2255 for the foll ow ng reasons:

1. Devine’s claim seeking relief based upon changes to
US S G 8§ 1B1.3 which were nade after his sentence was inposed is
not a cogni zabl e § 2255 action. The sentence was valid at the tine
of i1 nposition, and does not give rise to a conplete m scarriage of

justice. United States v. Mms, 43 F. 3d 217, 219 (5th Cr. 1995).

2. Devine’'s claim of an excessive sentence based on an
all eged error in conputing his base offense |level with respect to
dextr o- net hanphet am ne (d-neth) rather than | evo-nethanphetanm ne
(I-meth) relates to a technical application of the sentencing
gui delines and could have been raised on direct appeal. Such a
claimis not cognizable in a habeas action brought under § 2255.

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

3. Devine’s argunent that his counsel was ineffective for
failing to request a nultiple-conspiracy jury instruction |acks
merit. On direct appeal, this Court addressed the issue whether
multiple conspiracies existed and affirned the district court’s
finding that there was only one conspiracy. United States v.
Devine, 934 F.2d 1325, 1332-35 (5th Gr. 1991). This finding is
binding on the district court in subsequent proceedings. See
Chevron U.S. A, Inc. v. Traillour Gl Co., 987 F.2d 1138, 1150 (5th
Cr. 1993). Because it has been determned that only one

conspiracy existed, Devine has failed to show prejudice to his



defense for his trial counsel’s failure to request a jury

instruction on the existence of nultiple conspiracies.

4. Devi ne has failed to show he was prejudi ced with respect
to his claim that he received ineffective assistance of counse
because his attorney failed to object to the conputation of his
base offense |level using d-neth rather than |-neth. In United
States v. Acklen, 47 F.3d 739, 743 (5th G r. 1995), this Court
determned that a 8§ 2255 novant’s conclusional allegation that
“concl usi ve evi dence” exists that the nethanphetam ne i nvol ved was
actually I|-nmeth as opposed to d-neth was not sufficient to
establish that, or even put in genuine i ssue whether, the substance
was | -neth. Wthout nore than such a conclusional allegation
prejudi ce cannot be shown. Id. At 743-44 & n.11. 1In the instant
case, Devine has not even all eged that the substance was | -neth; he
contends nerely that the Governnent was not put to its burden of
proof of establishing that the substance was d-neth. Thus, Devine
cannot show the prejudice needed to obtain relief for ineffective
assi stance of counsel. See id.; see also Spriggs v. Collins, 993

F.2d 85, 88-89 (5th Gr. 1993).

AFFI RVED.



