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Summary Cal endar

ROBERT B. RElI CH, SECRETARY OF LABOR
UNI TED STATES DEPARTMENT OF LABOR

Pl ai ntiff-Appellee,

VERSUS

JAMES H. CROCKETT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(A 87 CV 135)

(Sept enber 8, 1995)

Bef ore GARWOOD, W ENER, and PARKER, Circuit Judges.
PER CURI AM:
Def endant - Appel | ant Janmes H. Crockett ("Crockett") appeals

fromthe final orders entered by the district court on Decenber 29,

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1994, and January 23, 1995, finding Crockett in civil contenpt for
his failure to conply with an earlier consent judgnent entered by
the court in which Crockett was enjoined fromviolating the Fair
Labor Standards Act ("FLSA" or "the Act") in the future. Crockett
argues that the district court incorrectly held that Crockett was
not entitled to a housing credit under 8 3(m of the Act. Crockett
further conplains that the earlier consent judgnent was invalid.

W affirm

. 1 NTRODUCTI ON

On Decenber 31, 1987, the district court entered a consent
judgnent enjoining Crockett, doing business as Village den
Apartnments, fromviolating the m ni nrumwage, overtine conpensati on,
and record-keeping provisions of the FLSA, and from w thhol di ng
backwages due his enpl oyees. On Septenber 28, 1994, the Secretary
of Labor ("the Secretary") filed a notion to adjudge Crockett in
civil contenpt for violating the consent judgnent by failing to pay
enpl oyees t he proper m ni numwage and overti ne conpensati on and for
failing to keep adequate records. A contenpt hearing was held on
Novenber 7 and 8, 1994. On Decenber 29, 1994, the district court
found Crockett in civil contenpt and directed the Secretary to
docunent the anount of backwages owed. On January 23, 1995,
follow ng subm ssion from the Secretary regarding the backwages
owed, the district court ordered Crockett to pay his enployees
$220, 544. 43. In the sanme order, the district court denied

Crockett's noti on to reconsi der its earlier or der or,



alternatively, for a new trial. Crockett filed this appeal on

February 21, 1995.

[1. ANALYSIS
A. Fi ndi ng That Crockett WAs Not Entitled to a Housing Credit:

The regul ations inplenmenting 8 3(m provide an enpl oyer three
met hods t o ascertai n whet her the housing he furni shes his enpl oyees
may be considered as part of their "wages." See 29 CF.R 8§
531.33(a). The enployer may request that the Adm nistrator of the
Wage and Hour Division nmake a determnation either as to the
"reasonabl e cost” or the "fair value" of the housing furnished, or
alternatively, an enployer may cal cul ate the "actual cost" of the
furni shed housing pursuant to the requirenents set forth in 29
CF.R 8531.3. As Crockett did not ask the Adm nistrator to nake
a determnation as to "reasonable cost" or "fair value," he was
required to substantiate the "actual cost" of the housing he
furni shed his enployees if he desired to take a 8 3(n) credit.

In order to substantiate "actual cost," an enployer nust
"mai ntain and preserve" records of "item zed accounts show ng the
nat ure and anount of any expenditures entering into the conputation
of the reasonable cost." 29 CF.R 8 516.27(a)(1). Furthernore,
t he records:

shall contain the data required to conpute the
anount of the depreciated investnent in any assets
allocable to the furnishing of the facilities,
i ncluding the date of acquisition or construction,
the original cost, the rate of depreciation and

the total anobunt of accunul ated depreci ati on on
such assets.



Id. The district court held that because the Crockett failed to
substantiate his clains as to the actual cost of the housing
furni shed his enpl oyees, he could not take a 8§ 3(m credit for the
rent he charged his enpl oyees.

This court reviews a district court's order of civil contenpt
for an abuse of discretion. Mrtin v. Trinity Indus., Inc., 959
F.2d 45, 46 (5th G r. 1992). The factual findings underlying the
contenpt order are reviewed for clear error. |1d. at 46-47.

An enployer may lawfully deduct from an enpl oyee's pay the
reasonabl e cost of providi ng housing, even if that deducti on causes
t he enpl oyee's cash pay to fall belowthe statutory m ni num Caro-
Galvan v. Curtis Richardson, Inc., 993 F.2d 1500, 1513 (11th Cr.
1993). However, the enployer has the burden of keeping records
concerning costs and also of proving the reasonable cost of
providing such lodging. 1I1d.; 29 CF. R 8§ 516.27. "An enployer's
unsubstanti ated estimate of his cost, where the enpl oyer has failed
to conply with the recordkeepi ng provisions of the FLSA, and where
there has been no determ nation of reasonbal e cost by the Wage and
Hour Division does not satisfy the enployer's burden of proving
reasonbale cost." Caro-@Glvan, 993 F.2d at 1514 (internal
gquotation and citations omtted).

Crockett offered evidence of the full rental value of the
enpl oyees' apartnents and the fact that sone of these apartnents
were provi ded at a di scount. However, Crockett offered no evidence
using the fornmula provided in § 531.3(c) for reasonable cost to

denonstrate that the anpbunt deducted equalled or exceeded the



reasonabl e cost. The district court did not clearly err in
determning that Crockett paid his enployees less than the
statutory m ni num wage. Nor did the district court abuse its
discretion by holding Crockett in contenpt and inposing fines
accordi ngly.

B. The 1987 | njunction:

Crockett argues that the terns of the 1987 injunction which
was i nposed pursuant to a consent judgnment were not specific enough
and that the district court thus erred in holding himin contenpt
of that injunction. Crockett also argues that the 1987 injunction
was invalid because Village G en Apartnents is not an enterprise
engaged in interstate commerce within the neani ng of the FLSA

The <collateral attack of an injunction in a contenpt
proceeding is prohibited where the injunction was subject to
earlier review. Wstern Water Managenent, Inc. v. Brown, 40 F.3d
105, 108 (5th G r. 1994). The 1987 consent judgnent was a final
decision of the district court subject to direct review by this
court. Therefore, Crockett cannot nowcollaterally attack the 1987
order.

Therefore, the district court's order is AFFI RVED



