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PER CURI AM !

Appel lants were convicted for conspiracy to possess wth
intent to distribute marijuana, as well as on substantive
possession and distribution charges. W AFFI RM

! Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



This case involves an extensive marijuana distribution
operation centered in south Texas, occurring from approxi mately
m d- 1992 t hrough m d-1993. The operation revol ved around Met ropl ex
Trucki ng and Refrigeration, which was owned in part by unindicted
co-conspirator Frank Figueroa, and which was the distribution
center for large anounts of marijuana that cane from nmany sources,
i ncl udi ng Mexi can shipnents arranged by Appellant Juan Gl berto
Cuerrero. The marijuana was “fronted” to mddlenen, including
Appel I ants Apol oni o Pastrano, Roberto Antonio Davila, and Felipe
Benaventa Ganez, who in turn sold it to others for a profit.
Appel  ant Janes Mendiola acted as a “broker”, calling Figueroa to
i nform himof potential buyers.

CGuerrero, Pastrano, Davila, Ganez, and Mendi ol a were char ged,
along with one other individual, with conspiracy to possess wth
intent to distribute marijuana, in violation of 21 US.C. 88
841(a) (1) and 846; and sone, with substantive counts of possession
and distribution, in violation of 21 U S C § 841(a)(1) and 18
US C 8 2 (aiding and abetting). In md-1994, a jury convicted
Appel l ants, as charged, with the exception of Davila, who was
acquitted on one of the substantive charges.

Wil e the appeal from these convictions was pending, Davil a,
Ganez, and Mendiola filed notions for a newtrial and requested an
evidentiary hearing based on new y-di scovered information about
Governnent witnesses at their trial. In md-1997, the district
court denied the notions w thout a hearing.
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1.

The Appellants contest their convictions and sentences on
several grounds, including double jeopardy, evidentiary error,
vari ance between the indictnent and the proof at trial, and
sentencing error. Finally, seeking a newtrial, they charge that
i npeachnment evi dence was suppressed by the Governnent.

Al t hough sentencing and the initial appeal from the
convictions and sentences (No. 95-50140) dates from early 1995,
oral argunment was stayed in QOctober 1996, pending the district
court ruling on the newtrial notion. The appeal fromthat ruling
(No. 97-50401) was filed in md-1997. In the interim one issue
raised in the initial appeal was resol ved, as discussed bel ow.

A

Mendi ol a appeals the denial of his “Mdtion to Dismss the
I ndictment and to Exclude the Adm ssion of Certain Evidence
Previously Used by the United States”. 1In a separate proceeding
(No. SA-93-CR-191-1; No. 95-50177 in our court, the opinion for
which was rendered the sanme day as this opinion), Mendiola was
convicted shortly before the trial in this case of conspiring to
manuf acture and di stribute marijuana. Prior to sentencing, sone of
Mendi ol @’ s property was seizedinacivil forfeiture action agai nst
hi m (No. SA-93-CA-0496). Mendi ol a contends that both the prior

crimnal proceeding and the civil forfeiture action placed himin



prior jeopardy for the charges in this case, in violation of the
Fifth Amendnent.
1
Mendi ol a raised the double jeopardy argunent vis-a-vis the
civil forfeiture action in his appeal from the prior crimna
trial, and it is addressed by this court in our separate opinion in

No. 95-50177 (as noted, rendered the sanme day as the opinion in

this case). Briefly stated, in rem civil forfeitures are not
“puni shnent” for purposes of double jeopardy analysis. United
States v. Usery, _ US |, 116 S. C. 2135, 2147 (1996);

United States v. Perez, 110 F. 3d 265, 267 (5th Gr. 1997).
2.

Mendi ol a contends al so that his prosecution and sentence in
this case violates the Fifth Amendnent prohi bition against multiple
prosecutions or punishnments for the sane offense. Unli ke the
vari ance argunents of the other appellants, infra, who claimthat
there is not one conspiracy, but several, Mendiola asserts that
there is only one overriding conspiracy, which includes the
earlier, separately tried case. Consequently, he contends, he was
pl aced twice in jeopardy for the “sane offense”.

A double jeopardy claimis a question of law, reviewd de
novo. United States v. Gonzales, 40 F.3d 735, 737 n.2 (5th Grr.
1994), cert. denied, 514 U S 1074 (1995). The Doubl e Jeopardy

Cl ause of the Fifth Amendnent prohibits second prosecutions and



mul tiple punishnents for the sanme offense. United States .
Sanchez- Escareno, 950 F.2d 193, 197 (5th Cr. 1991), cert. denied,
506 U. S. 841 (1992). Under double jeopardy analysis, the test for
whet her an offense is the “sane” is “whether each offense has an
el ement not contained in the other”. United States v. Dixon, 509
U S. 688, 696-97 (1993).

Review of the elenents of the charged offenses in the two
cases reveals that they are not the “sane offense” in the context
of double jeopardy. Mendiola is charged in this case with three
subst antive charges of distribution on 10 and 17 Decenber 1992, and
23 June 1993, and wth conspiracy to possess wth intent to
distribute marijuana from July 1992 until 24 June 1993, in the
Western and Southern Districts of Texas and in Mexico. In the
ot her case he is charged with possession with intent to distribute
on 24 June 1993, and with conspiracy to manufacture and distribute
marijuana from1l Septenber 1992 until 24 June 1993 in the Wstern
District of Texas. Mendiola is the only defendant common to both
indictments. As the district court stated in denying Mendiola's
nmotion as frivolous, the separately charged conspiracies “are two
separate and di stinct conspiracies involving different overt acts,
different objects, different dates, different |ocations, and

different co-conspirators.”






CGuerrero contests the denial of his notion to suppress papers
and other itens seized from his hone, wthout a search warrant,
during his arrest on 24 June 1993. A warrantless search is
unreasonable per se, and therefore proscribed by the Fourth
Amendnent, unless subject to an exception to the warrant
requirenent. See United States v. Richard, 994 F.2d 244, 247 (5th
Cr. 1993). O course, “one of the specifically established
exceptions to the requirenents of both a warrant and probabl e cause
is asearch that is conducted pursuant to consent”. Schneckl oth v.
Bust anonte, 412 U. S. 218, 219 (1973).

After a hearing, the district court found that, prior to the
search, Querrero signed a voluntary consent form did not have any
guestions, and stated that he had “nothing to hide”; that there was
no coercion and Guerrero was capabl e of nmaking a voluntary choice
and of understanding his rights; and that the search was term nated
i mredi atel y when consent was w t hdrawn by him

CGuerrero does not contest that he voluntarily consented to t he
search, rather that the evidence found in the hone prior to the
consent-wi t hdrawal should be suppressed because the Oficers
removed the itens from the hone after consent was term nated.
O her courts have held that evidence discovered during a | awful,
consensual search is not suppressed retroactively when the consent
is termnated. See, e.g., United States v. Guzman, 852 F.2d 1117,

1122 (9th Gr. 1988) (“evidence found before [consent] revocation



w Il not be suppressed”); United States v. Jachinko, 19 F.3d 296,
299 (7th Gr. 1994) (“where a suspect does not withdraw his valid
consent to a search for illegal substances before they are
di scovered, the consent remmins valid and the substances are
adm ssi ble as evidence”) (citing United States v. Dyer, 784 F.2d
812, 816 (7th Cir. 1986)).

Wiile we have found no cases in this circuit expressly
standing for this proposition, see United States v. Ho, 94 F.3d
932, 935 n.3 (5th Gr. 1996) (finding it unnecessary to reach the
Seventh Circuit’s “discovery rule”), it is consistent with our
holdings inthis area. |In Mason v. Pulliam 557 F.2d 426, 429 (5th
Cr. 1977), we held that an I RS Agent’s actions, pursuant to the
vol untary consent of the taxpayer, were not rendered invalid when
the taxpayer later wthdrew his consent. We see no significant
di stinctions between the facts in Mason and those in the instant
case.

C.

Appel l ants contend that the district court erred in admtting
docunentary and testinonial “drug |edger” evidence. Evidentiary
rulings are reviewed for abuse of discretion; and, of course, even
if that is found, “the error is not reversible unless the defendant
was prejudiced”. United States v. Coleman, 78 F.3d 154, 156 (5th
Cr.), cert. denied, = US __ , 117 S. . 230 (1996); see FED.

R EwviD. 103(a).



Appel lants contend that the district court erred when it
overruled their objections to the adm ssion of “drug |edgers” on
the grounds that they were hearsay not subject to the business
records exception, not admssible as the statenment of a co-
conspi rator, not properly authenticated, irrel evant, and
prej udi ci al .

1

Under Fep. R Ewvip. 801(d)(2)(E), a statenent by a co-
conspirator, during the course and in furtherance of the
conspiracy, is an exception to the hearsay rule. See Bourjaily v.
United States, 483 U S. 171, 175-76 (1987). Appellants maintain
that the ledgers could not be admtted as statenents by a co-
conspirator because they | acked evidence of authorship.

The Governnent produced evidence at trial Ilinking the
Appellants to the ledgers, including the followi ng: the |edgers
were found in Appellants’ residences; |edgers seized in Guerrero’s
and Pastrano’s hones were identified by analysts, in part, to bein
their handwiting; the nanmes “Roberto” (Davila' s first nane) and
“Pol 0” (Pastrano is known by this nane) appear on a | edger seized
at Querrero’'s residence; Figueroa testified that Pastrano kept
records in a black portfolio, in which |edgers were found; and
| edgers seized at Querrero’'s and Pastrano’s residences had
interrelated cal cul ations on them There was sufficient evidence

of aut horship.



2.

Appel lants contend that the court erred in admtting the
| edgers because they were not authenticated or relevant because
many of them had no dates and no reference to dollars, pounds, or
mar i j uana. The evidence already described, as well as the
testinony of several Governnment w tnesses described below, was
sufficient to show that the docunents were what the Governnent
purported themto be —drug | edgers. Therefore, we find that the
district court did not abuse its discretion in finding that the
| edgers were aut henticated, rel evant, and not unfairly prejudicial.
See FED. R EviD. 403 and 901(a).

3.

Appellants next claim that the district court erred by
all owi ng the testinony of Governnent wi tnesses concerning the “drug
| edgers”. As they concede, they failed, however, to object to
these witnesses at trial; therefore, the standard of review is
plain error. United States v. Calverley, 37 F.3d 160, 162-64 (5th
Cr. 1994) (en banc), cert. denied, 513 U. S. 1196 (1995). To show
plain error, Appellants nmust show (1) error by the district court;
(2) that is obvious, clear, or readily apparent; and (3) affecting
substantial rights. | d. And, even then, we “possess the
discretion to decline to correct errors which do not ‘seriously

affect the fairness, integrity, or public reputation of judicial



proceedings’”. 1d. at 162 (quoting United States v. Atkinson, 297
U S. 157, 160 (1936)).

Several Agents testified that, in their opinion and based on
their experience, various docunents were drug | edgers. Appellants
have failed to show clear or obvious error by the trial court in
all ow ng such testinony. See id.

4.

Finally, Appellants maintain that the district court erred in
admtting expert testinony by an FBI Agent concerning the “drug
| edgers”. They objected to that testinony on the grounds that it
was not accepted in the scientific comunity, was inadm ssible
under FED. R EviD. 704 as testifying about the nental state or
condition of the defendants, and was repetitious, bolstering, and
cunul ative. Again, the standard of reviewis abuse of discretion.
Eiland v. Westinghouse Elec. Corp., 58 F.3d 176, 180 (5th Gr.
1995) .

In determ ning whether to admt expert testinony, the trial
court is to focus onthe validity of the scientific nmethod and the
ability of the testinony to assist the trier of fact. FeD. R EviD.
702. Here, the Agent was a certified public accountant wth
extensive training in drug record exam nati on and was enpl oyed with
the FBlI Racketeering Records Analysis Unit. The testinony
concerned the role of |ledgers in drug transacti ons and the neani ng

and interrelationship of calculations on sone of the alleged drug
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| edgers admtted at trial. Appel l ants contend that there were
different interpretations of the evidence and that the district
judge eventually termnated the testinony because he felt it was
not “helping the jury”. But, neither of these argunents
denonstrate that the district court abused its discretion in
all owi ng the testinony.
D

CGuerrero contends that he was wunfairly prejudiced by
di sclosures to the jury of his prior incarceration and his being
i ncarcerated pending trial in the instant case.

1

The adm ssi on of extrinsic acts evidence is reviewed for abuse
of discretion. United States v. McCarty, 36 F.3d 1349, 1353 (5th
Cr. 1994). Such evidence is admssible to prove notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake. FED. R EwviD. 404(b). I n assessi ng whet her
Rul e 404(b) has been violated, a two-part test is enployed: (1)
whet her the evidence is relevant to an issue other than the
defendant’s character; and (2) whether the evidence possesses
probative value that is not substantially outwei ghed by the danger
of unfair prejudice. United States v. Beechum 582 F.2d 898, 911
(5th Gr. 1978), cert. denied, 440 U S. 920 (1979).

Guerrero’s main contention concerns the foll ow ng testinony by

Mbi ses Perez, a confidential informant:



The problem was, he said to ne, that the

gentl eman fromLaredo, M. Juan [CGuerrero], is

a person who's al ready about fifty-seven years

of age or older and has a |lot of experience,

and he doesn’'t want to [neet with a person he

does not know] because it has happened to him

ot her tines because he has al ready been in the

federal penitentiary, and he doesn’t want any

strange person, any unknown person, to go over

there without him know ng him or sone other

person because he doesn’'t want to |ose the

pl ace, the stash place where he has the

mar i j uana.
(enphasi s added). This testinony was pronpted by a questi on about
why there was a problemw th a particular drug deal, not to show
conformty with an extrinsic act.

GQuerrero contends that he is entitled to a remand for an on-

the-record articulation of the Beechum test. Querrero’s brief

m sleadingly states that Perez's testinony was “admtted over
obj ection”. The record reflects that counsel nade hearsay and
rel evance objections prior to the testinony in which the wtness
mentioned Guerrero’s incarceration, but did not object when the
W tness actually testified. At no point did Guerrero request a
Rul e 404(b) finding at trial, and he is not entitled to a remand
for such a finding now See United States v. Robinson, 700 F.2d
205, 212-14 (5th Cr. 1983) (requiring “in Rul e 404(b) cases an on-
the-record articulation by the trial court of Beechumi s probative
val ue/ prejudice inquiry when requested by a party”) (enphasis

added) .



2.
One of CGuerrero’ s contentions concerns the foll ow ng question
during voir dire:
Does the fact that sone of the Defendants in
this case are in custody awaiting trial cause
anyone to believe that because they are in
custody they are nore likely to be guilty than
i nnocent ?
CGuerrero asserts that this question deprived himof a fair trial
under the Sixth Amendnent. But, he provides no authority and
therefore has not properly briefed this issue for appeal.
E
Querrero, Pastrano, Davila, and Ganez contend that there was
a fatal variance between the indictnent, which charged a single
conspiracy, and the proof at trial, which they claimdenonstrated
as many as five conspiracies.? To prevail on this issue, these

Appel l ants nust show a variance between the indictnent and the

proof at trial that affects their “substantial rights”. United

2 Confusi ngly, sonme Appellants contend that evidence from
the two separately-indicted conspiracies (the “hone-grown”
conspiracy (No. 95-50177), involving Janes and El sa Mendiola and
their associates, and the “Metroplex” conspiracy, involving
Figueroa and his partner, Luis Garza) that was admtted in the
i mredi ate case, was al so a variance fromthe i medi ate i ndictnent.
These argunents are better framed as an issue of relevance under
FED. R EwvipD. 401-403, or crimnal conduct under Rule 404(Db).
Qobviously, treating evidence fromother trials as a variance from
the indictment would subsune Rules 403 and 404(b) to a large
extent. As such, the Appellants have not properly raised this
i ssue on appeal and, in any event, have nade no show ng of abuse of
discretion by the trial judge in admtting any specific evidence
fromthe other conspiracy cases.
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States v. Puig-Infante, 19 F.3d 929, 935-36 (5th Gr.), cert.
denied, 513 U S. 864 (1994). Because we find that there was no
vari ance between the indictnment and the proof at trial, we do not
reach whet her these Appell ants’ substantial rights were prejudiced.

The Government contends that this variance issue should be
reviewed only for plain error because these Appellants did not
request a multiple conspiracy jury instruction at trial and did not
object to the jury instruction given by the court. However, these
Appel l ants are not appealing error in the jury charge, rather that
there was a fatal variance between indictnent and proof. See
e.g., United States v. CGaytan, 74 F.3d 545, 552-53 (5th Gr.)
(separately considering fatal variance claim and om ssion of
multiple conspiracy instruction), cert. denied, = US | 117
S. Q. 77 (1996). These Appellants have preserved this issue for
appeal because of their nunerous, specific objections at trial that
evidence of nultiple conspiracies varied fromthe indictnent.

The follow ng factors are considered i n determ ni ng whet her a
single conspiracy has been proven: (1) the existence of a common
goal or purpose; (2) the nature of the schene; and (3) overl apping
participants in various dealings. United States v. Murris, 46 F. 3d
410, 415 (5th Gr.), cert. denied, 515 U S. 1150 (1995). In
anal yzi ng these factors, the court “nust affirmthe jury’'s finding
that the [Governnent proved a single conspiracy unless the

evidence and all reasonable inferences, examned in the |ight nost
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favorable to the [Governnent, would preclude reasonable jurors
from finding a single conspiracy beyond a reasonable doubt”.
United States v. DeVarona, 872 F.2d 114, 118 (5th Gr. 1989)
(citations omtted).

Qur court has defined “common goal” broadly. United States v.
Ri cherson, 833 F.2d 1147, 1153 (5th G r. 1987). The common goal of
the conspiracy at issue was to have a steady supply of marijuana to
sell at a profit. These Appellants contend that the evidence
produced by the Governnent at trial showed different suppliers,
purchasers, and co-conspirators. However, the evidence allows the
i nference that suppliers, including Guerrero, sold to m ddl enen,
i ncl udi ng Pastrano, Davila, and Ganez, who then sold to others for
aprofit. Testinony at trial identified Mendiola as a “broker” who
would call Figueroa when he knew that others wanted to buy
mar i j uana.

The second factor in determ ning whether there was a vari ance
is the nature of the schene. As stated in United States v. Elam

[wW here the activities of one aspect of the

schene are necessary or advantageous to the
success of another aspect of the schene or to

the overall success of the venture, where
there are several parts inherent in a |arger
common plan, ... the existence of a single
conspiracy will be inferred.

678 F.2d 1234, 1246 (5th Cr. 1982); United States v. Perez, 489

F.2d 51, 62 (5th G r. 1973) (single conspiracy exists if it “wll



not conti nue W thout the continuous cooperation of t he
conspirators”), cert. denied, 417 U S. 945 (1974).

Agai n, the Governnent has produced sufficient evidence for the
jury to find beyond a reasonabl e doubt that the success of the
conspiracy depended on the continued participation of the
def endants. They operated in different roles in the conspiracy in
order to acconplish the conmon goal: to nmaintain a steady supply of
marijuana to sell at a profit. The existence of other sources of
supply and other purchasers does not necessarily create new
conspiracies, as asserted by these Appellants; in the |ight of the
ot her evidence presented, contact with these other individuals
serves the goal of nmmintaining a constant supply of marijuana for
sale. See United States v. Mrris, 46 F.3d at 416.

The third factor in determning the existence of a single
conspiracy is the overlapping of participants in the conspiracy.
It is well-established that “[t]here is no requirenent that every
menber nust participate in every transaction to find a single
conspiracy”. Richerson, 833 F.2d at 1154. The Governnent produced
significant evidence denonstrating the interdependence between the
def endants, including the follow ng: Pastrano, Davila, Ganez, and
Mendi ol a acqui red marijuana fromMetropl ex on consi gnnent; GQuerrero
supplied marijuana for Pastrano and Davila; on one occasion,
Mendi ol a recei ved a book bag cont ai ni ng $15, 000 froma confi denti al

i nformant, and Davil a was observed placing in a vehicle two bags of
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mar i j uana wei ghi ng 27 pounds; Davil a and Mendi ol a negoti ated a deal
to sell 8000 pounds of marijuana to a confidential informant in two
equal installnents; and, as discussed, the words “Roberto” and
“Pol 0”, the nanes of two Appellants, appear on a | edger seized at
Querrero’ s residence. Taken as a whole, the evidence denonstrates
significant overlap anong the defendants, with each performng
tasks essential to the overall success of the conspiracy.

These Appel | ants coul d have objected to the single conspiracy
jury instruction or to request a multiple conspiracy jury
instruction; as noted, they did not do so. The jury, followngits
instructions, found Appellants gqguilty of the charged single
conspiracy. The evidence was such that a reasonable juror could
find a single conspiracy beyond a reasonabl e doubt.

F

GQuerrero contends that the evidence was not sufficient to
allow a rational juror to convict him of the conspiracy charge
The standard of review for a sufficiency of evidence challenge is
nmore than wel | -established: view ng the evidence in the |ight nost
favorable to the verdict, and accepting all of the jury’'s
reasonabl e inferences and findings of credibility, the evidence is
sufficient if a rational trier of fact could have found that it

established guilt beyond a reasonable doubt. E. g., United States

v. Montoya-Ortiz, 7 F.3d 1171, 1173 (5th Gr. 1993).



To establish a conspiracy wunder 21 US C. 8§ 846, the
Governnent is required to prove beyond a reasonabl e doubt: (D
that two or nore persons agreed to violate the narcotics |aws; (2)
t hat each co-defendant knew of the conspiracy; and (3) that each
voluntarily joined in it. Id. at 1173 (internal quotation marks
and citation omtted). “C rcunstances altogether inconclusive, if
separately consi dered, may, by their nunber and joint operation ...
be sufficient to constitute conclusive proof.” United States v.
Roberts, 913 F.2d 211, 218 (5th G r. 1990) (quoting United States
v. Lechuga, 888 F.2d 1472, 1476 (5th Gr. 1989)), cert. denied, 500
U S. 955 (1991).

The Governnent produced a wide array of evidence show ng the
exi stence of a conspiracy, of which Guerrero was a voluntary
participant, to obtain a steady supply of marijuana for sale
Uni ndi cted co-conspirator Figueroa testified that Guerrero “was a
supplier for Pastrano and Robert Davila”; and that “when he got the
marijuana from M. Querrero, M. Pastrano or Robert Davila woul d
hand [noney] to M. Querrero”. Figueroa testified that QGuerrero

pl ayed a specific role in the transfer of drugs through Metropl ex:

Q ... Wiat was out at Metroplex on the
22nd?

A Was that on a Monday?

Q Yes, sir.

A There was [sic] 400 pounds of marijuana
stored at Metropl ex.

Q Whose marijuana was that at the tinme?

A That canme from Juan CGuerrero to Pol o

Past r ano.



Figueroa also testified that he brought Guerrero to Metroplex in
July of 1992 “to check out the shop to see if it was a good area to
unl oad marijuana”

At trial, defense counsel attenpted to show that Figueroa's
testi nony was not credible because he is a cocaine addict, a five
time convicted felon, and testified pursuant to a plea agreenent.
“I't is well established that a conspiracy conviction may be based
upon the uncorroborated testinony of a co-conspirator, even when
that testinony is from one who has nade a plea bargain with the
[ § overnnent, provided that the testinony is not incredible or
ot herw se insubstantial onits face.” United States v. Gadi son, 8
F.3d 186, 190 (5th Gr. 1993). “To be considered incredible as a
matter of law, a witness’ testinony nust assert facts that the
W t ness physically coul d not have observed or events that coul d not
have occurred under the laws of nature.” 1d. (internal quotation
mar ks, brackets, and citation omtted). Fi gueroa’ s testinony,
tested thoroughly during cross-exam nation, was not incredible.

Several itens seized during the search of Guerrero’s residence
were admtted into evidence, including: a smll anmount of
marijuana; a scanner programmed to frequencies used by the Laredo
Police Departnent, Texas Departnent of Public Safety, Border
Patrol, and U. S. Custons Service; an envel ope with a row of nunbers
that was identified by an IRS Agent as a “load sheet”, which is

used to calculate the total drug shipnment weight; and various



papers with nunbers and calculations identified by Governnent
W tnesses as “drug |edgers”, discussed supra. Those | edgers
cont ai ned the words “Pol 0” and “Roberto”, the nanmes, as nentioned,
of two of the alleged co-conspirators, and the word “cross”, which
was i dentified by Governnent witnesses as referring to crossing the
Mexi can- Aneri can border with drug shipnents. And, a Governnent
wtness testified that nunbers in these |ledgers correlated to
nunbers in other |edgers found at Pastrano’s residence.

Mor eover, the Governnent produced a taped conversation on 20
March 1993 in which Pastrano stated that “the ones from [ New Yor K]

they want twelve cars, 1,200", to which Guerrero replied,

“Wel |, what 1’ mgoing to send over to you, to begin with, are about
four and a half” and “I’mhaving difficulties here because | don’'t
have noney for the people that cross and all that”. Fi guer oa

testified that the conversation was in code and explained that
Pastrano was asking for 1200 pounds of marijuana, that CGuerrero
would only give 450 pounds, and that there were difficulties
getting the marijuana across the border. I n addition, Figueroa
testified that he received the 450 pounds of narijuana on the
foll ow ng day. As discussed, it was for the jury to determ ne
whet her this testinony was credible.

In the light of such evidence, the jury was presented with
nmore than a sufficient evidentiary basis for its verdict as to

Querrero.



G

Appel l ants chal l enge their sentences under nunerous bases.
The statutorily defined standard of review for guidelines-based
sentences requires that they be upheld unless shown to have been
inposed (1) in violation of law, (2) as a result of an incorrect
application of the guidelines; or (3) unreasonably outside the
range of the applicable guidelines. E.g., United States .
McKi nney, 53 F.3d 664, 677 (5th Cr.), cert. denied, = US |
116 S. Ct. 261 (1995).

1

First, Appellants contend that the district court erred in
determning the drug anount for sentencing, asserting that the
court’s determnation was based on insufficient and unreliable
evidence, that it failed to make specific findings, and that it
failed to nake a separate drug-quantity finding for statutory
enhancenent sentenci ng.

The base of fense | evel for drug of fenses may be based on drugs
with which the defendant was directly involved, under US S. G 8§
1B1.3(a)(1)(A), and drugs which are attributed to the defendant as
rel evant conduct in a conspiracy, under U S.S.G § 1B1.3(a)(1)(B).
United States v. Carreon, 11 F.3d 1225, 1230 (5th G r. 1994)
Rel evant conduct includes “all reasonably foreseeable acts and

om ssions of others in furtherance of jointly undertaken crim nal

activity”. 1d.; US S G 1Bl1.3(a)(1)(B).
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The district court found that GQuerrero could reasonably
f oresee 3300 pounds of marijuana; Pastrano, 2378. 68 pounds; Davil a,
2325. 61 pounds; and Ganez and Mendi ol a, each between 1000 and 3000
pounds.

a.

Appel l ants contest the calculation of the quantity of drugs
attributable to them on the basis that it was not reasonably
f or eseeabl e and was based on i nsufficient evidence. The sentencing
court’s factual determ nation of the drug quantity is reviewed only
for clear error. United States v. Thomas, 870 F.2d 174, 176 (5th
Cr. 1989). And, the court is afforded due deference in the
application of the guidelines to the facts. United States v.
Parks, 924 F.2d 68, 71 (5th Cr. 1991). During sentencing, a
district court may consider any relevant evidence with “sufficient
indicia of reliability to support its probable accuracy”. U S S. G
8§ 6Al. 3(a). Mor eover, “a presentence report generally bears
sufficient indicia of reliability to be considered as evi dence by
the trial judge in nmaking the factual determ nations required by
the sentencing guidelines”. United States v. Alfaro, 919 F. 2d 962,
966 (5th Cir. 1990).

As discussed, there is anple evidence denonstrating that
Appel lants were participants in an extensive drug distribution
operation, including also the followi ng: Figueroa testified that

approxi mately 3000 pounds of marijuana were received at Metropl ex
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in the course of the conspiracy; at sentencing, several papers
seized in GQuerrero’s and Pastrano’ s residences were identified by
an Agent as an inventory of marijuana, which had a total of 3300
pounds; and 173 pounds of marijuana were seized in a co-
conspirator’s hone.

Appellants maintain that sonme of the evidence used for
sentencing purposes was based on the unreliable testinony of
Fi gueroa. As addressed, supra, his testinony did not rise to the
| evel of being “incredible”. See United States v. Gadison, 8 F. 3d
at 190. In addition, much of his testinony was corroborated either
by drug | edgers, surveillance, or recorded tel ephone conversati ons.

Appel l ants contend that the drug | edgers, which were relied
upon by the district court in sentencing, were unreliable. They
cite United States v. Mergerson, 4 F.3d 337 (5th Gr. 1993), cert.
denied, 510 U S. 1198 (1994), which found clear error in the
district court’s finding, based on various hand-witten papers,
that the defendant possessed an anount of drugs. However, in
Mer gerson, the papers were the sole evidence supporting the drug
amount. |d. Here, the district court’s basis for the anmounts, as
detai |l ed above, is supported with substantial evidence.

b.

Past rano, Ganez, and Mendi ol a assert that the district court

erred by failing to make sufficient findings concerning the drug

quantity attributable to them “[T] he court nust nmake either a
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finding on the allegation or a determnation that no finding is

necessary because the controverted matter will not be taken into
account in, or wll not affect, sentencing.” FED. R CRM P
32(c)(1). “A defendant is generally provided adequate notice of

the district court’s resolution of the disputed facts when the
court nerely adopts the findings of the [presentence report].”
United States v. Mira, 994 F.2d 1129, 1141 (5th Cr.), cert.
denied, 510 U S. 958 (1993). Moreover, “it is proper for the
district court to rely on a presentence report’s construction of
evidence to resolve a factual dispute, rather than relying on the
defendant’s version of the facts.” United States v. Robins, 978
F.2d 881, 889 (5th Gr. 1992) (citations omtted).

The district court made a separate drug quantity finding for
each Appell ant. It found specifically that the drug quantity
attributed to Davila, Mendiola, and Pastrano was reasonably
foreseeable fromtheir jointly undertaken crimnal activity. These
findings satisfy Rule 32.

C.

Pastrano, Davila, Ganez, and Mendiola assert that the court
erred by including “negotiated” drug amounts in the 21 U S . C 8§
841(b) (1) (A enhancenent sentencing. They point to Mergerson,
which states, “Mere proof of the anpbunts ‘negotiated’” with the
undercover agents ... would not count toward the quantity of

[drugs] applicable to the conspiracy count.” 4 F.3d at 346.
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Pastrano, Davila, and Ganmez contend also that the district court
erred by adopting the presentence report drug quantity, which was
based on “rel evant conduct”, instead of perform ng a separate drug-
quantity finding for “negotiated anounts”. Appellants again cite
Mergerson for the proposition that the court “nust engage in two
separate sufficiency analyses regarding the district court’s
findings”. 4 F.3d at 345.

We find that evidence of the anmounts of marijuana actually
possessed by the co-conspirators in the course of the conspiracy is
a sufficient basis for the district court’s quantity findi ngs under
8§ 841(b)(1)(A). See United States v. Ruiz, 43 F.3d 985, 992 (5th
Cr. 1995) (“[T]he quantity of drugs involved in a conspiracy for
gui deline sentencing purposes apply in determning whether to
i npose the statutory mninuns prescribed in § 841(b)."). In so
holding, it is not necessary to address whether Appellants were
entitled to a separate finding for “negotiated anounts” under
Mer ger son

2.

Pastrano clains that the district court erred in increasing
his base offense level by two levels under U S.S.G § 2D1.1(b)(1)
for possession of a firearm during the commssion of a drug
of fense. The adjustnent is applicable if the weapon was present
during the comm ssion of the drug offense, “unless it is clearly

i nprobable that the weapon was connected with the offense.”
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US S G §8§2D1.1, cnt. 3; United States v. Sparks, 2 F.3d 574, 587
(5th Cr. 1993) (citation omtted), cert. denied, 510 U S. 1080
(1994). The district court’s decision to apply the two-|evel
increase is a factual determ nation, reviewed only for clear error.
United States v. Paulk, 917 F.2d 879 (5th Cr. 1990).

Past rano contends that the Governnment failed to establish that
t he weapons seized in his residence were connected to the of fense.
They were found in Pastrano’s bedroom along with drug | edgers.
Evidence at trial denonstrated that Pastrano was an active
participant in an extensive drug distribution operation. This
evi dence does not denonstrate that it is clearly inprobable that
the guns were linked to the marijuana conspiracy, or that the
district court was clearly erroneous in so finding.

Pastrano asserts also that the phrase “unless clearly
i npr obabl e” from U S S G § 2D1.1(b)(1) constitutes an
unconstitutional shift of the burden of proof fromthe Governnent
to the defendant. Pastrano did not raise this issue in district
court; therefore, again, we reviewonly for plain error, as earlier
defined. We find no “clear” or “obvious” error by the trial court.
See United States v. Otiz-Ganados, 12 F.3d 39, 41 (5th Cr. 1994)
(rejecting contention that “clearly inprobabl e” standard shoul d be
“repl aced” because it violates due process by shifting burden of

proof from Governnent to defendant) (citing United States v.



Webster, 960 F.2d 1301, 1310 (5th Gr.), cert. denied, 506 U S. 927
(1992)).
3.

Pastrano clains next that the court erred by enhancing his
base offense | evel by three I evels for being a manager of crim nal
activity involving five or nore participants. U S. S.G § 3Bl.1(b).
He maintains that there is insufficient evidence denonstrating that
he was such a manager, and that he, Davila, Ganez, and Fi gueroa
were equals. Adistrict court’s sentencing-factor findings are not
clearly erroneous as long as it is plausible in the light of the
record as a whole. United States v. Witlow, 979 F.2d 1008, 1011
(5th CGr. 1992). And, the defendant’s role nmay be inferred from
avai | abl e facts. See United States v. Menthei, 913 F. 2d 1130, 1135
(5th Gr. 1990). Again, “it is proper for the district court to
rely on a presentence report’s construction of evidence to resolve
a factual dispute, rather than relying on the defendant’s version
of the facts.” United States v. Robins, 978 F.2d 881, 889 (5th
Cir. 1992) (citations omtted).

The presentence report provided sufficient findingsto support
the i nference that Pastrano was a manager, including: the existence
of a large-scale drug distribution enterprise; Pastrano’s role as
supplier of marijuana from QGuerrero; and Pastrano’'s role in

obt ai ni ng, negotiating, and distributing marijuana.



4.

Mendiola asserts that the court erred in assessing an
increment in his sentence for nultiple offenses under U S S. G §
5GL. 3(c). This issue involves an application of the Guidelines and
requires de novo review. United States v. G oss, 26 F.3d 552, 554
(5th Gr. 1994). Section 5GlL.3(c) provides that, for cases not
covered by subsections (a) and (b), “the sentence for the instant
offense shall be inposed to run consecutively to the prior
undi scharged term of inprisonnent to the extent necessary to
achieve a reasonable increnental punishnent for the instant
of fense”.

Mendiola contends that U S.S.G § 5GL. 3(c) does not apply
because the instant case and the separate conspiracy case (No. 95-
50177) are the sane case. As discussed supra, this premse is
i ncorrect.

H

CGuerrero, Pastrano, Davila, and Ganez contend that they are
prejudi ced by an inconplete record on appeal. The Governnent’s
rebuttal closing argunent was not recorded due to nechanical
failure, and its Notice of Intent to Use Evidence Pursuant to Rul e
404(b), which the docket sheet reflects was filed, is not in the
record.

These Appel | ants, who have different counsel on appeal than at

trial, cite United States v. Neal, 27 F.3d 1035, 1044 (5th Gr.



1994) (citation and internal quotation omtted) (enphasis added),
cert. denied, 513 U S. 1179 (1995), for the proposition that, when
“a crimnal defendant is represented on appeal by counsel other
than the attorney at trial, the absence of a substantial and
significant portion of the record, even absent any show ng of
specific prejudice or error, is sufficient to mandate reversal”

The rebuttal closing argunent and Rul e 404(b) notice does not
constitute a significant portion of the record, which consists of
27 volunes and a transcript of over 2400 pages, and does not omt
any portions which ©prejudice these Appellants’ cl ai ns. 3
Accordingly, the omssion is harmess error. See United States v.
Selva, 559 F.2d 1303, 1306 n.5 (5th Gr. 1977); Fep. R CRM P. 52.
(Although it is not dispositive, it is at least of interest that
Mendi ol a, the only Appellant not represented by counsel on appeal
different fromthat at trial, does not challenge the inconplete
record as prejudicial.)

| .
Davi | a, Ganez, and Mendi ol a al so chal | enge the denial of their

newtrial notion. Howthis issue arose i s addressed i n our opinion

3 We note that it is incunbent upon the Appellant to “take
any other action necessary to enable the clerk to assenble and
transmt the record”. Febp. R App. P. 11(a). Upon |learning of any

om ssion, the Appellant may follow the procedures prescribed in
FED. R App. PrRO. 10(c) to attenpt to reconstruct the record. This
process was designed to prevent the situation presented here, in
whi ch these Appellants raise the issue of an inconplete record,
consi dered on appeal nore than three years after the end of trial.
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in No. 95-50177 (which includes No. 97-50407). Briefly stated,
i npeachnent evi dence concerni ng confidential informant Mises Perez
and FBI Agent Montoya, both of whom were Governnent w tnesses at
trial, was not disclosed to the defense. Whil e appeal in the
instant case was pending, the Governnent dismssed a separate
crimnal case in which Perez was testifying because they had | ost
confidence in his credibility as an infornmnt.

As a result, Appellants noved for a new trial. And, as
di scussed, the notion was denied w thout a hearing.

1.

It is claimed that the nondisclosure of the inpeachnent
evi dence viol ated Brady v. Maryland, 373 U. S. 83 (1963), and Gglio
V. United States, 405 U. S. 150 (1972). Brady rulings are revi ewed
de novo. United States v. Geen, 46 F.3d 461, 464 (5th Cir.),
cert. denied, = US |, 115 S C. 2629 (1995). But see United
States v. Krenning, 93 F. 3d 1257, 1268 (5th Cr. 1996) (standard of
review for denial of newtrial notion is abuse of discretion). The
applicabl e | egal standards are addressed in our opinion in No. 95-
50177.

As detailed supra, there i s overwhel m ng i ndependent evi dence
of Appellants’ guilt; therefore, no Brady violation. See Kyles v.
Witley, 514 U S. 419, 435 (1995) (reversal of nondisclosure
requi res “reasonable probability” that “could reasonably be taken

to put the whole case in such a different light as to underm ne
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confidence in the verdict”); WIlson v. Witley, 28 F.3d 433, 439
(5th Cr. 1994) (“In assessing the materiality of undisclosed
i npeachnent evidence, we nust consider the nature of the
i npeachnent evidence inproperly wthheld and the additional
evidence of the defendant’s guilt independent of the disputed
testinony.”) (citation and internal quotation omtted), cert.
denied, 513 U S. 1091 (1995).
2.

Along this line, Appellants contend also that the Governnent

all owed false testinony. They nust denonstrate: (1) that the

testinony was false; (2) that the prosecution knew it was false;

and (3) that the evidence was material. United States v. Scott, 48
F.3d 1389, 1394 (5th Cr.), cert. denied, ___ US _ , 116 S. O
264 (1995). For the reasons stated above, the testinony was not

material to the outconme of the case.
3.

Finally, Davila maintains that the district court erred in not
provi ding an FBI investigation file concerning the Agent, which the
court reviewed in canera. W review for abuse of discretion.
United States v. Neal, 27 F.3d at 1049 (5th Cr. 1994) (discovery
rule issues reviewed for abuse of discretion and reversed only if
substantial rights prejudiced). The district court was withinits
discretion in refusing to provide the report after viewing it in

caner a.



L1l
For the foregoing reasons, the convictions and sentences (No.

95-50140), and denial of a newtrial (No. 97-50401) are

AFFI RVED.



