IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50125
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ELMER DEAL ALLI SON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 89-CR-014
~ June 30, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
El mer Dean Allison has filed a nmotion with this court to
proceed in forma pauperis (IFP). "To proceed on appeal in form
pauperis, a litigant nmust be economcally eligible, and his

appeal nust not be frivolous." Jackson v. Dallas Police Dep't,

811 F.2d 260, 261 (5th Cr. 1986) (citations omtted).
Al lison appeals fromthe district court's denial of his
“"Motion Under Title 28 U.S.C. 8§ 3572-73" to correct an "error" in

his sentencing. In his appellant's brief, Alison nmakes cl ear

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



No. 95-50125
-2-
that he is relying upon "18 U S.C. 88 3572-73." Neither section,
however, provides jurisdiction to the district court to consider
such a notion
Section 3572 provides, in relevant part, that a sentence to
pay a fine is a final judgnent for all purposes, unless it can be

"(1) nodified or remtted under section 3573; (2) corrected under

rule 35 of the Federal Rules of Crim nal Procedure and section
3742; or (3) appeal ed and nodified under section 3742." 18

U S C 8 3572(c) (enphasis added). None of these subsections
apply to Allison. A guidelines sentence may be nodified under 18
US C 8§ 3573 or Federal Rule of Crimnal Procedure 35 only upon
petition by the Governnent. 18 U S.C. §8 3573; Fed. R Cim

P. 35(b). The provisions for nodification of a sentence under 18
US C 8§ 3742 are available to a defendant only upon direct

appeal of a sentence or conviction; this court may not review his

sentence on this non-direct appeal. See WIllians v. United

States, 112 S. C. 1112, 1118-21 (1992); United States v. Early,

27 F.3d 140, 142 (5th Gir.), cert. denied, 115 S. C. 600 (1994).

Because the district court had no jurisdiction to entertain
Allison's notion under either 18 U.S.C. § 3572 or 8§ 3573, its
deni al was proper.

Al lison's appeal does not raise a non-frivolous |egal issue.
Therefore, his notion to proceed |FP is DEN ED, and his appeal is
DI SM SSED as frivolous. See 5th CGr. R 42.2.



