IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50111
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DARRELL LENARD BATES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Septenber 21, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Appel l ant Darrell Lenard Bates was indicted on ten counts of
tax fraud and aiding and abetting in violation of 18 U S.C. 8§88
287 and 2. In accordance with a plea agreenent, Bates pl eaded

guilty to a one-count information charging himwith filing a tax

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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return with fal se and fraudul ent statenents in violation of 26
US C 8§ 7206. The district court departed upward and sentenced
Bates to inprisonnent for 36 nonths, one year of supervised

rel ease, and the special assessnent. Upon Bates's tinely appeal

of his sentence, we affirm

|.  FACTUAL AND PROCEDURAL BACKGROUND

On Decenber 21, 1993, a federal grand jury returned a one-
count indictnment charging Bates with Filing False, Fictitious or
Fraudulent Clainms in violation of 18 U . S.C. § 287. Then, on
January 18, 1994, Bates, along wth codefendants Soul Sabastian
Di ckey, Dorothy Jo Fields, Anthony Lee Garrett, Geary Don Tatum
and Jacquel yn Deni se Manni ng, was nanmed in a Superseding
I ndi ctment, charging themw th ten counts of tax fraud and ai di ng
and abetting in violation of 18 U S.C. 88 287 and 2. The
Supersedi ng I ndictnent naned Bates in all ten counts.

The facts underlying the Superseding Indictnment involved a
| engthy series of fraudulent clains nmade to the Internal Revenue
Servi ce requesting undeserved refunds for federal fuel taxes.
Specifically, the governnent charged that, for tax years 1986 to
1989, Bates filed federal incone tax returns claimng credit for
federal tax on fuels totaling $73,295 and recei ved paynents from
the IRS totaling $71,633. Bates, however, was not in business in
that period, had little or no inconme, and was due no credits for
fuel tax. For part of the tine in which he filed the returns, he

was incarcerated in the Dallas County jail and the Texas



Departnent of Corrections.

The indictnent also charged that Bates instructed and
assisted fellow inmates in filing their own fraudul ent returns
claimng fuel-tax credits. Wth Bates's assistance, inmates and
codef endants Anthony Lee Garrett, Soul Sabastian D ckey, and
Ceary Don Tatum -whose return Bates was said to have actually
prepared--filed fraudulent returns. Bates also helped his
girlfriend, Dorothy Jo Fields, as well as Garrett's sister,
Jacquel i ne Deni se Manning, claimand receive fraudul ent fuel-tax
refunds. Finally, Bates allegedly prepared a fraudul ent return
in his brother's nane, and | ater, when subsequently questi oned
about the return, falsely represented hinself as his brother to
authorities. Bates allegedly admtted to officers of the IRS
Crimnal Investigation Division both that he filed the fraudul ent
returns that bore his nanme and al so that he assisted Fields in
fraudul ently obtaining her refund.

In total, Bates and his codefendants clai med $310, 655 in
refunds and received $245,119 in paynents fromthe IRS. After
di scovering the schene, the Governnent recovered only $21, 001.

On Cctober 18, 1994, after four of his codefendants had pled
guilty to various charges, Bates pled guilty to a one-count
Superseding Information, in accordance with a plea agreenent.
This Information, filed on Cctober 13, 1994, charged himwth
Fraud and Fal se Statenents on an I ndividual Inconme Tax Return, in
violation of 26 U . S.C. 8 7206. The charges involved a tax return

filed on January 7, 1989, in which Bates clainmed a refund in the



amount of $23,595.13. The plea agreement provided that, in
exchange for Bates's plea of guilty, the United States Attorney
woul d di smiss the Superseding Indictnent. The governnent also
agreed that it would not prosecute Bates for further Title 18 or
26 offenses with regard to the facts that gave rise to the
Superseding Indictnent, and that, in particular, it would not
pursue charges concerning a 1989 Form 1040 claimng a refund of
$37,070. The governnent did, however, reserve its right to nove
for an upward departure fromthe guidelines upon sentencing.

In the Revised Presentence |Investigation Report ("PSR'),
whi ch incorporated several objections raised by Bates, Bates was
assi gned a base offense level of six, in accordance with U S. S G
8§ 2T1.3 ("Fraud and Fal se Statenents Under Penalty of Perjury,"”
inviolation of 26 U . S.C. 8 7206). The Probation Ofice
suggested an upward adjustnent of two |levels pursuant to U S. S G
8§ 3Bl.1 because Bates organi zed ot her fuel-tax refund cl ai mants,
thus playing an aggravating role in the offense. It also
recommended an upward adj ustnent of two points pursuant to
US S G 8 3GL.1 for obstructing the investigation, resulting in
a total offense level of ten. Further, the Probation Ofice
assi gned no reduction for acceptance of responsibility pursuant
to US.S.G 8 3El.1, because, even though Bates pled guilty, and
admtted sone fraudulent filings, he still denied his invol venent
in much rel ated conduct. The Probation Ofice conputed Bates's
crimnal history category as |V, to yield, when conbined with a

total offense |evel of 10, a Quidelines sentencing range of 15 to



21 nonths. Lastly, the PSR suggested that the court may consider
an upward departure pursuant to U S.S. G § 5K2.0 based on the
fact that the entire scope of Bates's conduct was not adequately
addressed by the applicable offense guideline. Bates's
objections that did not lead to direct changes in the Parol e
Departnent's recommendati ons were included in a | engthy addendum
to the Report.

Prior to the sentencing hearing, the Governnment noved for an
upward departure pursuant to section 5K2.0, for two reasons.
First, the Governnent asserted that an upward departure was
warrant ed because 8§ 2T1.3(a)(2), applied by the Probation Ofice,
did not provide an increase either for nore than m ni mal pl anning
or for the anmount of fraud, as did section 2F1.1, the Cuidelines
section originally applied prior to Bates's objections. The
Governnent al so asserted that a departure was appropriate because
Bates's sentence should be simlar to that of his codefendants,
in particular, that of Garrett.

At the sentencing hearing, the court heard testinony from
Bates, as well as fromtw governnent witnesses. It also heard
oral argunent on Bates's objections to the PSR and the possible
upward departure. In overruling Bates's objections to the PSR
the court specifically found that Bates had assisted D ckey,
Garrett, Manning, Tatum and Fields in preparing fraudul ent
returns, and also that Bates had previously admtted to federal
agents that he planned to use the fraudulent refunds as a "l oan"

fromthe governnment to purchase drugs. Further, the court held



that, even though the anount of the fraud that Bates was invol ved
wth was not relevant to his Quideline range (as there was no
increase in his offense | evel based on the dollar anount of the
rel evant conduct under the governing provision), the court
nonet hel ess was ruling on the specific factual objections because
of their applicability to a possible upward departure, about
whi ch Bates had been reasonably forewarned. The court also ruled
that for purposes of the possible upward departure, it would
consider both the total fraudul ent anount clainmed in refunds
($310, 655) and the ampunt actually issued by the IRS in refunds
($245,119). The court overrul ed objections to the aggravati ng-
role adjustnment, crimnal history point assessnent, and the
deni al of the reduction for acceptance of responsibility.
Accordingly, the court granted the Governnent's notion to
upwardly depart on the ground that the Quidelines range does not
adequately represent the total harm caused by Bates's conduct.
The court added that one of the purposes of the Guidelines is to
mete out simlar sentences to persons who commt simlar offenses
in simlar manners, and a Quidelines sentence for Bates woul d
create an inequity between Bates and his codefendants. Citing
US S G 8 5K2.0, "Gounds for Departure (Policy Statenment)", the
court increased Bates's total offense |level by five levels, from
10 to 15, yielding a sentencing range of 30 to 37 nonths, and
sentenced Bates to 36 nonths inprisonnment. Inits witten
reasons for the upward departure, the court stated that the

appl i cabl e guideline did not adequately consider Bates's conduct



or the total harmthat he caused, and that defendants who conmt
simlar offenses should receive simlar sentences.

Bates directly appeals his sentence on seven grounds. For
the reasons stated below, we affirmthe decision of the trial

court in all respects.

1. DI SCUSSI ON

A. St andard of Revi ew

We review the sentencing court's interpretations of the
Sent enci ng Cui del i nes, being conclusions of |aw, de novo. United

States v. McCaskey, 9 F.2d 368, 372 (5th Cr. 1993), cert.

denied, 114 S. C. 1565 (1994). The Quidelines applications nust
be based on factual findings supported by a preponderance of the
evi dence, and we review such factual findings under the clearly
erroneous standard. A factual finding is clearly erroneous if it
is not plausible in light of the record taken as a whol e.

Anderson v. City of Bessener Cty, 470 U S. 564, 573-76 (1985).

Further, we review the district court's decision to depart
fromthe Sentencing Quidelines under an abuse of discretion

standard. United States v. Chappell, 6 F.3d 1095, 1102 (5th Cr.

1993). A trial court departing fromthe Cuidelines nust
articul ate reasons for doing so and nust have a reasonabl e basis.

United States v. Chappell, 6 F.3d 1095, 1102 (5th Gr. 1993).

B. The district court did not err by departing
upwardly fromthe quidelines because the

7



departure was supported by an adequate | eqgal qround.

Bates argues that the district court erred when it upwardly
departed to equalize his sentence with the sentences of his
codef endants. Bates opposed the departure in the district court.

A sentencing court may depart when it finds "an aggravating
or mtigating circunstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Conm ssion
in formulating the guidelines that should result in a sentence
different fromthat described.” 18 U S.C. 8§ 3553(b); United
States v. Lanbert, 984 F.2d 658, 661 (5th Gr. 1993) (en banc).

We affirman upward departure if the sentencing court offers
accept abl e reasons and the departure is reasonable. |d. at 663.
When the sentencing court offers both acceptable and unaccept abl e
reasons, this court will affirmif we are convinced that, wthout
t he unaccept abl e reasons, the sentencing court woul d have i nposed
t he sanme sentence. |1d. at 663 n.11

In this case, the trial court appropriately found that the
governi ng Qui deline section did not sufficiently address the harm
caused by Bates's crimnal conduct. Quideline Section 2T1.3 --
the section under which Bates was sentenced -- applies generally
to crinmes that are anal ogous to tax evasion. U S. S.G § 2T1. 3,
coment (back'g). For offenses commtted to facilitate tax
evasion, the offense level is determ ned by the magni tude of the
tax loss, providing for offense levels ranging fromsix to 18.
US S G 88 2T1.3(a)(1), 2T4.1. For all crimes under the section

that are not commtted to facilitate tax evasi on, the offense



level is six. US S G 8 2T1.3(a)(2). The guideline is silent
about the nmagnitude of an offense that does not facilitate tax
evasion. |1d. Under this Cuideline provision, Bates's base

of fense | evel was determ ned to be six.

In 1990, the Sentencing Conm ssion anended the GQuidelines to
account for the magnitude of the loss. U S S. G 8§ 2T1.3
(Historical Note), 2T1l.1(a), (c)(4), 2T4.1 (1994). The
Comm ssion's anmendnent strongly suggests that, prior to the
anendnent, the CGuidelines had not adequately taken the nagnitude
of a fraudulent refund claiminto consideration. Faced with the
om ssion of the Guidelines to take the magnitude of the fraud
into consideration, the district court did not err in doing so by
way of an upward departure. See 18 U S.C. § 3553(b); Lanbert,
984 F.2d at 661.

I f the current version of the Sentencing Guidelines had been
applied in Bates's sentencing, the anmount of |oss for sentencing
pur poses woul d have been the total of all of the refunds that
Bates fraudulently clainmed and assisted others in fraudulently
claimng. US S G 88 2T1.1(c)(1), 2T1.1, comment. (n.2) (1994).
In this case, that anpbunt exceeded $300, 000, which would have
called for a base offense level of 14. U S S. G § 2T41. (K)
(1994). That is an eight-level increase over the base offense
| evel that was actually assigned to Bates's crinme, which the
district court increased by only five levels in the upward
departure.

Thus, because Bates woul d have received a hi gher sentence



had he been sentenced pursuant to the version of the Cuidelines
rel eased in 1990, when the Comm ssion explicitly accounted for
t he magni tude of the refund fraud, the actual, |ess onerous

upward adjustnent is objectively reasonable. See United States

v. Harotunian, 920 F.2d 1040, 1046 (1st G r. 1990).

Further, Bates argues that the upward departure nust be
vacat ed because it was based on an inpermssible consideration --
the desire to equalize his sentence with that of his
codef endants. Although the district court did err by basing its

upward departure in part on codefendant parity, United States v.

Alvarez, 51 F.3d 36, 39 (5th Cr. 1995), we need not vacate the
departure, because it was adequately supported by a |legitinmate,

primary reason. United States v. Davidson, 984 F.2d 651, 654 -

57 and n.9 (5th Cr. 1993).

Bates al so argues that the upward departure is not supported
by sufficiently specific reasons. Wiile we do require the
sentencing court to state specific reasons for a departure, and
general i zed reasons are unsatisfactory because they nake

appell ate review of the propriety of the reasons inpossible,

United States v. Muurning, 914 F.2d 699, 708 (5th G r. 1990), we
do not require the district court to expound extensively on the
reasons. Even a "spartan" record can reveal adequate reasons

for a departure. United States v. Helnstetter, 56 F.3d 21, 23

(5th Gr. 1995).
In the instant case, as discussed above, the sentencing

court heard argunent on the question whether the 1988 Cui deli nes
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adequately took the scope of Bates's offense into consideration,
and determ ned that they did not -- a decision confirnmed by the
subsequent Cui delines anendnent. This reason is sufficiently
specific to allow appellate review of its propriety. W concl ude

that it is proper, and the upward departure is affirned.

C. The district court did not err by considering
di sm ssed charges and uncharged ni sconduct as
rel evant conduct for purposes of the upward departure.

Bat es argues that, for departure purposes, the district
court inproperly considered all of the conduct charged in the
original indictnment which was subsequently di sm ssed, including
his all eged conduct in hel ping others to claimfraudul ent
refunds, rather than limting itself to consideration of conduct
underlying the count of conviction, which charged the filing of
only one fraudulent return. However, in upwardly departing, a
sentencing court may rely on conduct charged in dism ssed counts
if that conduct is related to the conduct charged in the count of

conviction. United States v. Ashburn, 38 F.3d 803, 807 (5th Cr

1994) (en banc), cert. denied, 115 S. C. 1969 (1995).

In this case, the conduct underlying the dism ssed
indictnment is clearly related to the conduct underlying the
charge to which Bates pled guilty. The district court did not

err in considering it, and we thus affirmits decision to do so.

D. The district court properly used rel evant conduct
in adjusting Bates's base | evel upward based on his
aggravating role in the offense.

11



Bat es argues that the district court inproperly increased
his offense level for his aggravating role pursuant to U S.S.G 8§
3B1.1, by considering his organi zing of the codefendants to file
fraudul ent returns. He argues that the Quidelines were anended
in 1990 for consideration of such an aggravating role, and
therefore, the application of the anended Cui delines, violates
the Ex Post Facto C ause, since his offense conduct occurred
prior to the effective date of the anendnent.

We apply retroactively Qi deline anendnents that clarify,

rat her than substantively amend. United States v. Maseratti, 1

F.3d 330, 339 (5th Cr. 1993), cert. denied, 114 S. C. 1096,

1552, 115 S. C. 282 (1994). Section 3Bl1.1 of the 1988
Cui del i nes Manual, captioned "Aggravating Role," provided for a
two- 1 evel increase based on the defendant's role in the offense
if he was an organi zer of others. Effective Novenber 1990, the
Sent enci ng Conm ssi on added a commentary stating that a
defendant's role in an offense is to be determ ned on the basis
of all conduct that cones within the scope of § 1Bl1.3, "Rel evant
Conduct." U S.S.G App. C ¢ 345. Al though Bates argues that
hi s organi zation of others should not be consi dered because

rel evant conduct was not part of the determnation of his role in
the of fense under the 1988 Cuidelines, the GQuidelines explicitly
provide that the amendnent to 8 3B1.1 at issue is a clarifying

anendnent. U S.S.G App. C § 345; United States v. Mr, 919

F.2d 940, 945 (5th Cr. 1990).

Accordingly, the district court did not err in applying the

12



1990 CGuideline coomentary retroactively by considering rel evant
conduct. No ex post facto problemarose. On this issue, again,

the district court is affirned.

E. The district court did not err by its "doubl e counting"
of rel evant conduct.

Bates argues that the district court inpermssibly "double
counted" his relevant conduct by considering it as a basis for
increasing his offense |level by two points and denying hima
decrease for acceptance of responsibility, while at the sane tine
using the sane rel evant conduct as a basis for departing upward
fromthe Cuidelines. Bates, however, did not raise this issue in
the district court. Although he points to various places in the
record where he objected to the use of relevant conduct, he can
point to no place in the record where the issue of double
counting was actually raised before the district court. Thus we
must consider the issue to be forfeited.

We exercise our discretion to correct forfeited errors
pursuant to Federal Rule of Crimnal Procedure 52 only in the

nmost "exceptional" cases. United States v. Calverley, 37 F.3d

160, 162-64 (5th G r. 1994) (en banc) (citing United States V.

Oano, 113 S. C. 1770, 1776-79 (1993)), cert. denied, 115 S. Ct.

1266 (1995). In these circunstances, we follow the plain error
standard, requiring that the error be both "plain" and "affect

substantial rights," and, assum ng that these requirenents are
met, we do not correct forfeited errors unless they "seriously
affects the fairness, integrity, or public reputation of judicial

13



proceedings." 1d. at 160. Accordingly, followng direction from
the Suprenme Court, we have set out a three-part test for

determ ning when a forfeited error shall be corrected: when the
appel l ant shows that (1) there is an error, (2) that is "plain"
and (3) that affects his "substantial rights."” |d.

First, because Bates has not denonstrated either that the
doubl e counting, if an error, is "plain," or that it affects his
"substantial rights," as will be discussed bel ow, we need not
deci de whet her the doubl e counting he describes constitutes an
error.

Second, Bates has not shown that, if an error, the trial
court's "double counting” was an error that was "plain." W have
held that "plain" in this context is synonynous with "clear or

obvious," and, that, at a mninum it contenplates "an error

whi ch was cl ear under current law at the tinme of trial."
Calverley, 37 F.3d at 162-63. Bates does not, and cannot neet
this requirenment, as we have recently opined that the Sentencing

CGui delines "do not prohibit all double counting.” United States

v. Box, 50 F.3d 345, 359 (5th Cr. 1995), petition for cert.

filed, Nos. 95-5128 & 95-5164 (July 10 & 11, 1995). Doubl e
counting is prohibited only if the particular guidelines at issue
forbid it, and the prohibition nust be in express |anguage. |1d.
Since no prohibition agai nst double counting exists in the tax
fraud guideline, 8 2T1.3; the rel evant conduct guideline, §
1B1. 3; or the departures policy statenment, 85K2.0, the district

court's decision to "double count” Bates's rel evant conduct, even
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if error, was not "plain."

Finally, because Bates has not shown that the outcone of the
sent enci ng proceedi ng woul d have been affected had this conduct
not been doubl e-counted, he has not shown that the error has
affected his "substantial rights.” Calverley, 37 F.3d at 164-65.

For these reasons, the decision of the district court on

this issue is affirned.

F. The district court's factual findings as to Bates's
assi st ance of codefendants were not clearly erroneous.

Bates argues that the district court erred in finding that
he ai ded and abetted his codefendants in filing fraudul ent
returns. We review factual findings nade by the district court
under a clearly erroneous standard, and the district court may
consi der any evidence that has "sufficient indicia of reliability
to support its probable accuracy.” U S S. G § 6Al.3, comment.
United States v. Manthei, 913 F.2d 1130, 1138 (5th Cr. 1990). A

Presentence I nvestigation Report generally bears sufficient
indicia of reliability to be considered by the trial court as
evidence in nmaking the factual determ nations required by the

Sentencing Guidelines. United States v. Gracia, 983 F. 2d 625,

629 (5th Cr. 1993); United States v. Robins, 978 F.2d 881, 889

(5th Gr. 1992). A district court may rely on the PSR s
construction of the evidence to resolve a factual dispute, rather
than relying on the defendant's version of the facts. Robins,
978 F.2d at 889.

The Governnent bears the burden of establishing sentencing

15



facts by a preponderance of the evidence. United States v.

Galvan, 949 F.2d 777, 784 (5th Cr. 1991). A defendant who
objects to consideration of information by the sentencing court
bears the burden of proving that it is "materially untrue,

i naccurate or unreliable.” United States v. Anqulo, 927 F.2d

202, 205 (5th Gir. 1991).

In this case, the district court's factual findings were
nmore than sufficiently supported by reliable evidence, set forth
both in the PSR and in testinony given at the sentencing hearing.
In conpiling the PSR, the Probation O fice relied on reports of
| RS i nvestigators, at |east one of whomactually testified at the
sentenci ng hearing. Even though Bates denied the factual
al l egations nmade by the investigators, and filed an affidavit
di sputing the report, the court was entitled to reject Bates's
self-serving testinony in favor of that provided by the
gover nnment .

Bates urges this court to follow a case in the Ei ghth
Circuit, which has held that when a defendant objects to the PSR
the sentencing court nust either make a finding that a di sputed
fact exists or state that it will not consider the disputed
matter. |If the court chooses the forner, it must rely on

evi dence outside the PSR to resolve the dispute. United States

v. Geene, 41 F.3d 383, 386 (8th Gr. 1994). 1In this court,
however, a sentencing court may sinply choose to reject a

defendant's self-serving denials. United States v. Brown, 54

F.3d 234, 240 (5th Gr. 1995); United States v. Buenrostro, 868
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F.2d 135, 138 (5th Gir. 1989), cert. denied, 494 U S. 923 (1990).

We see no reason to deviate in this case fromour well -
established rule.

The district court, therefore, did not inproperly overrule
Bates's denials, and the factual findings are therefore not

clearly erroneous.!?

G The district court did not err in the extent
of its upward departure.

Bat es argues that the extent of the upward departure -- that
of five levels, adding an additional 15 nonths to his sentence --
was i nproper. As discussed in Part B supra, we review the
district court's decision to depart fromthe Sentencing

Qui del i nes under an abuse of discretion standard. Uni ted States

v. Chappell, 6 F.3d 1095, 1102 (5th Gr. 1993). 1In this case,

the court's decision to depart upward five | evels was reasonabl e
in light of the nature, extent, and purpose of Bates's
i nvol venent in the crimnal conduct underlying the conviction.

The district court did not err, and again we affirm

H. The district court correctly foll owed the preponderance
of evidence standard in making its factual determ nations
f or sentenci ng purposes.

Bates argues that the district court erred by basing its

. We note in passing that, even if this court were to
follow the standard set out by the Eighth Grcuit in Geene, the
district court still did not err, as it was presented with

evi dence fromtwo governnment w tnesses on which it could have
based its decision to overrule Bates's factual allegations.
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factual findings on a preponderance of the evidence and not on

cl ear and convincing evidence, and urges this court to reject the
former standard in favor of the latter. It is well settled in
this circuit, however, that the standard of proof governing a
district court's factual findings regarding sentencing is a
preponderance of the evidence, and we see no reason to reconsider

that well-established rule in this case. United States v.

Mergerson, 4 F.3d 337, 343 (5th Gr. 1993), cert. denied, 114 S.

Ct. 1310 (1994).
For this reason, the district court's actions in this regard

are affirned.

[11. CONCLUSI ON
In sum Bates has shown no error in the sentence itself or
in the manner in which the district court determned it. For the
reasons di scussed above, we therefore

AFFI RM
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