UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-50106

(Summary Cal endar)

United States of Anmerica,

Pl ai ntiff-Appell ees,
vVer sus
Paul Garfield Dunpson,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(93- CR- 446)

(Cct ober 19, 1995)
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant Paul Garfield Dunpson appeals his conviction on
three counts of kidnapping a person under the age of eighteen
wthin the special maritine and territorial jurisdiction of the
United States, in violation of 18 U S. C. § 1201(a)(2), and five
counts of aggravated sexual abuse, in violation of 18 U S. C. 8§

2241(a). Finding no error, we affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

This case involves the kidnapping and subsequent sexual
assault of three mnor females during a three-nonth period in 1993.
All three of fenses occurred on federal governnent property, at Fort
Bliss, Texas. At tine of the crinmes, the young victins))Christy,
Moni ca, and Crystal ))were, respectively, sixteen, thirteen, and
fifteen years of age.

The three incidents of kidnapping and sexual assault invol ved
strikingly simlar facts. |In each instance, Dunpson approached the
victimwhile driving an autonobile; and the victimw I lingly agreed
to get into the car with him?! At sonme point after Dunpson began
driving, the victins becane aware that he was transporting themto
a location other than where they had requested to go. Each
repeatedly asked to be let out of the car or to be taken to her
desired destination. Ilgnoring their pleas, Dunpson drove the young
girls to a renote tract of federal land in the desert, where he
assaulted themand forced themto take part in various sexual acts.

A jury convicted Dunpson of three counts of ki dnapping a m nor
for the purpose of commtting aggravated sexual abuse and five
counts of aggravated sexual abuse. The district court sentenced
himto terns of 500 nonths on each count to run concurrently.
Dunpson appeal s his convictions alleging: (1) that the trial court

inproperly allowed the prosecution to use |eading questions; (2)

Both Christy and Crystal got into the car with Dunpson after he asked
where they were going and offered to give them rides to their stated
desti nati ons. Moni ca apparently acconpani ed Dunpson after he asked her for
directions and then offered her five dollars to get into the car and help him
| ocate a certain street.
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that the wuse of leading questions deprived him of his
constitutional right to confront the wtnesses; (3) that the
evi dence was insufficient to support the kidnapping convictions;
and (4) that the district court erred in sentencing.

I

Dunpson contends that the trial court commtted reversible
error by failing to sustain his objections to the prosecutor's use
of leading questions during Crystal's testinony.?2 Dunpson also
argues that his conviction should be reversed because the
prosecutor's extensive use of |eading questions anounted to
testifying for each of the three victins.

As to those questions to which Dunpson |odged tinely
objections, we review the district court's actions for abuse of
discretion.® United States v. dinical Leasing Service, Inc., 982
F.2d 900, 905 (5th Cir. 1992). W review the renmaining |eading
questions for plain error. See FED. R CRM P. 52(b); United
States v. d ano, U S. : , 113 S. &. 1770, 1776, 123 L. Ed.

2d 508 (1993); United States v. Steen, 55 F. 3d 1022, 1033 (5th Cr

For exanple, the trial court overrul ed Dunpson's objection to the
following Iine of questioning:

Q Wiere did he put the knife?

A | just sawhimput -- | amnot really sure. | think he put it in the
pocket or --

Q Behind hi m sonewhere?

A:  Behind himsonewhere. Yes.

Q Then he had both hands free?

A Yes.

The record refl ects that Dunpson did not make a continui ng objection
to the prosecutor's use of |eading questions, but |odged only three objections
during Crystal's direct testinmony, one of which the court sustained.
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1995) .
A

The use of |eading questions during direct exam nation of a
wtness is restricted to instances where it is "necessary" to
devel op the testinony. FED. R EwviD. 611(c). Appel | ate courts
traditionally have granted great deference to trial courts' rulings
on the use of |eading questions pursuant to Rule 611(c). Stine v.
Marathon G| Co., 976 F.2d 254, 266 (5th Gr. 1992). W have found
the use of Ileading questions to be "necessary" in eliciting
testinony froma child witness. See Rotolo v. U S., 404 F. 2d 316,
317 (5th Gr. 1968) (permtting |eading questions with a fifteen-
year-old wtness); see also FeD. R EvibD. 611(c), Advisory
Committee's note (recognizing that child w tnesses represent a
traditional exception to the general rule that |eading questions
are undesirable). QG her courts have also recognized this
exception, especially in sex abuse cases. See, e.g., United States
v. Longie, 984 F.2d 955, 958-59 (8th Cr. 1993) (finding |eading
guestions appropriate to elicit testinony fromtwel ve-year-old sex
abuse victim,; United States v. Tone, 3 F.3d 342, 352 (10th Cr.
1993) ("This circuit has long recognized the necessity of using
| eading questions to elicit testinony from child sex abuse
victins."), rev'd on other grounds, = U S |, 115 S C. 696, 130
L. Ed. 2d 574 (1995). Dunpson, however, argues that the use of

| eadi ng questions was not "necessary" under the circunstances of



this case.*

The record reflects that the judge and jury initially had
difficulty hearing Crystal's testinony because she was extrenely
soft - spoken. ®> Moreover, Crystal was hi ghly upset and unconfortabl e
t hr oughout nmuch of her testinony, during which she was required to
respond to explicit questions concerning a traumatic incident of
sexual assault.® Under the circunstances, we conclude that the
district court acted well within its discretion in allowng the
prosecutor to use |leading questions as necessary to devel op the
young victims testinony. See Rotolo, 404 F.2d at 317 (allow ng
| eadi ng questions to devel op testinony of nervous and upset young
W tness); see also Tone, 3 F.3d at 353 (allow ng | eadi ng questi ons
to develop testinony of young sex abuse victim who |ost her

conposure and becane reluctant to discuss the abuse incidents).

In particular, Dunpson argues that this case is distinguishable
because Crystal's age))sixteen at the tinme of trial))did not necessitate the use
of leading questions. Oher courts, however, have upheld the use of |eading
guestions in cases involving victins of sinmlar ages. See, e.g., United States
v. Rossbach, 701 F.2d 713, 718 (8th Gr. 1983) (upholding use of |eading
guestions with rape and assault victins aged fifteen and seventeen), cert.
denied, 498 U.S. 827, 111 S. C. 83, 112 L. Ed. 2d 56 (1990). Although age is
an inportant criterion in determning whether the use of |eading questions is
appropriate, other circunstances should al so be taken into consideration. See,
e.g., United States v. Castro-Romero, 964 F.2d 942, 944 (9th CGr. 1992)
(consi dering both age of victimand nature of testinony regardi ng sexual abuse).

The district court was al so experiencing acoustical problenms with the
courtroomni crophone. The trial judge took the sound probl ens i nto consi deration
in denying Dunpson's first two objections to the |eading questions. Dunpson's
third objection was | odged after actions had been taken to sol ve the acousti cal
probl ems, and t he judge sustained this objection, noting that the m crophone was
“in better shape."

The questioni ng was halted on at | east two occasions to allow Crystal
to stop crying and regain her conposure.
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B

Dunpson al so clains that the convictions shoul d be overturned
because the prosecutor essentially testified for the victins.
Because Dunpson failed to object at trial, we reverse only if the
excessi ve use of | eadi ng questions anounted to "cl ear" or "obvi ous"
error which "affect[ed] substantial rights." Qano, __ US at
., 113 s, . at 1777-78. We correct a forfeited error only
under exceptional and limted circunstances. See O ano, __ U S at
_, 113 s. C. at 1779 ("The Court of Appeals should correct a
plain forfeited error affecting substantial rights if the error
seriously affect[s] the fairness, integrity or public reputation of
judicial proceedings.") (internal citation and quotations omtted).
Dunmpson's claim fails to neet this standard. Because the
prosecutor's extensive use of |eading questions was at | east
arguably perm ssible under the well-recognized exception for
guestions necessary to develop the testinony of child w tnesses, we
find no "clear"™ or "obvious" error. Moreover, there was
overwhel m ng evi dence presented at trial that Dunpson commtted the
sexual offenses, and he does not challenge its sufficiency on
appeal .” Accordingly, we find that the prosecutor's use of |eading
questions could not have seriously affected the fairness or
integrity of Dunpson's trial.

1]

Dunpson also contends that the excessive use of |[eading

Dunpson's challenge to the sufficiency of the evidence on the
ki dnappi ng charges i s based solely on the fact that the victins initially agreed
willingly to acconpany him

- 6-



questions during the victins' testinony violated his rights under
the Confrontation Clause. W find no nerit to this claim "The
Confrontation C ause of the Sixth Amendnent gives the accused the
right "to be confronted with the witnesses against him' This has
| ong been read as securing an adequate opportunity to cross-exani ne
adverse wtnesses." United States v. Onens, 484 U. S. 554, 557, 108
S. Ct. 838, 841, 98 L. Ed. 2d 951 (1988). 1In this case, all three
victins were physically present on the witness stand and avail abl e
for cross-exam nation. The record reflects that Dunpson exerci sed
his right under the Confrontation C ause by extensively cross-
examning all three victins.® See Pennsylvania v. Ritchie, 480
UusS 39, 51, 107 S. C. 989, 998, 94 L. Ed. 2d 40 (1987) (holding
that the Confrontation C ause ensures a crimnal defendant's right
to physically face and cross-exam ne those who testify against
hi ny .
|V

Dunpson next contends that the evidence was insufficient to
support the kidnapping convictions.?® The sole basis for his
sufficiency argunent is that all three wvictinse wllingly

acconpanied him and that consent is a conplete defense to

The record contains approxi mately 100 pages of defense counsel's
cross-exam nation of the victins.

Dunpson was charged and convi cted under federal |aw establishing the
of f ense of ki dnappi ng where an of fender "unl awful | y sei zes, confines, inveigles,
decoys, kidnaps, abducts, or carries away and holds for ransom or reward or
otherwise any person . . . wthin the special maritine and territorial
jurisdiction of the United States." 18 U S.C. 8§ 1201(a)(2).
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ki dnappi ng. 1°

W nust determ ne whether a rational trier of fact, when
viewi ng the evidence in the |ight nost favorable to the Governnent,
could have found the essential elenents of the offense beyond a
reasonabl e doubt. United States v. Bell, 678 F.2d 547, 549 (5th
Cr. 1982) (en banc), aff'd, 462 U S. 356, 103 S. C. 2398, 76 L
Ed. 2d 638 (1983). As one necessary elenent, a federal ki dnapping
charge requires that the victi mbe an unconsenting person. United
States v. Davis, 19 F. 3d 166, 169 (5th Gr. 1994). |In this case,
it is undisputed that the victins initially consented to acconpany
Dunpson and willingly got into his car when he offered thema ride.
However, the fact that a person originally acconpani es soneone by
choi ce does not nean that a "kidnappi ng" cannot occur at a |ater
stage. See United States v. Peden, 961 F.2d 517, 522 (5th Gr.)
(concluding that evidence was sufficient to support federal
ki dnapping conviction where the victim agreed to acconpany
defendant to a restaurant and he instead took her to an isol ated
federal tract where he sexually assaulted her), cert. denied,
__US __, 113 S. Ct. 392, 121 L. Ed. 2d 300 (1992); United States
v. MBryar, 553 F.2d 433, 434 (5th Gr.) (upholding kidnapping
conviction where defendant agreed to take victim to one
destination, but then drove in opposite direction and refused her

requests to be let out of the car), cert. denied, 434 U S. 862, 98

Al t hough Dunpson suggests in his reply brief that the evidence shoul d
be found insufficient because the jury could not hear Crystal's testinony, we
decline to address this argunment because it was not presented in his initia
brief. NL RB. v. Cal-Mine Farns, Inc., 998 F.2d 1336, 1342 (5th Cr. 1993).
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S. C. 191, 54 L. Ed. 2d 136 (1977); United States v. Eagle
Thunder, 893 F.2d 950, 952 (8th G r. 1990) (finding sufficient
evi dence to support ki dnapping where victiminitially consented to
acconpany def endant, but was | ater detai ned despite her requests to
be taken hone).

Each of the victins testified that at sonme point during the
ensuing trip she asked to be let out of the car or taken to her
i ntended destination, but that Dunpson refused. The victins'
initial consent therefore becones irrelevant and provides no
defense to the kidnapping that occurred afterwards. W find the
evi dence was sufficient to support the kidnapping convictions.

\%

Dunpson argues that the district court msapplied the
Sentencing Guidelines in tw respects. First, he contends that the
four-level enhancenent for "abduction," pursuant to U S S G
8 2A3.1(b)(5), was inproperly added to his offense level for the
ki dnappi ng char ges. Second, Dunpson contends that the district
court erred by applying the two-Ievel enhancenent for inflicting
"serious bodily injury" upon two of the victins, pursuant to
US. S G § 2A3.1(b)(4).%"

We revi ew Dunpson' s sentence to determ ne whether the district
court correctly applied the Sentencing Guidelines to factual
findings that are not clearly erroneous. United States v. Mntoya-

Otiz, 7 F.3d 1171, 1179 (5th Gr. 1993). A factual finding is not

Because it was raised for the first tinein the reply brief, we wl
not consi der Dunpson's argunment that the district court erred by failing to apply
the rule of lenity. Cal-Mine Farns, Inc., 998 F.2d at 1342.
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clearly erroneous if it is plausible in light of the record viewed
inits entirety. Anderson v. Cty of Bessener Cty, 470 U S. 564,
573-76, 105 S. . 1504, 1511-12, 84 L. Ed. 2d 518 (1985). Legal
concl usi ons regardi ng the application of the Sentencing Gui delines
are reviewed de novo. Mntoya-Otiz, 7 F.3d at 1179.

A

Dunpson contends that he did not "abduct” his victins within
the neaning of the Sentencing Quidelines because they "willingly
acconpani ed" hi mand because abduction requires the use of "force."
He argues that the enhancenent for "abduction" was not neant to
apply to every "ki dnappi ng." Dunpson relies on the definition of
“abduction" found in the Guidelines:

"Abduct ed" neans that a victimwas forced to acconpany an

offender to a different |ocation. For exanple, a bank

robber's forcing a bank teller from the bank into a

getaway car woul d constitute an abducti on.
US S G 8§ 1B1.1, note 1(a).?'?

There is no requirenent, however, that the offender nust use
physical force in order to "abduct" a victim The district court
found that an abduction had occurred at the point where Dunpson
refused each victins' requests to be I et out of the car or taken to
her destination. This finding is plausible inlight of the entire
record. Anderson, 470 U.S. at 573-76, 105 S. C. at 1511-12. The

i ncreased penalty for "abduction" is based on the rationale that

the offender's ability to isolate the victim increases the

To the extent that Dunpson relies on the exanple given in the
definition, we note that these exanples are "nerely illustrative." US S G
§ 1B1.1, comment. note 2.

-10-



i kelihood that the victim will be harned. United States .
Sakni kent, 30 F.3d 1012, 1012 (8th Gr. 1994). Therefore, because
the victinse were forced against their will to acconpany Dunpson
into the desert, we find that the district court's application of
a four-level increase for "abduction" was not error. See id. at
1012 (holding that the abduction adjustnent only requires "force"
necessary to overcone the particular victims wll); see also
United States v. Glloway, 963 F.2d 1388, 1391-92 (10th GCr.)
(holding that it did not constitute "cunulative punishnment” to
appl y abducti on enhancenent to the crime of ki dnapping for purposes
of sexual abuse), cert. denied, = U S |, 113 S C. 418, 121 L.
Ed. 2d 341 (1992).
B

Dunpson al so contends that there was no evi dence of "serious
bodily injury" to satisfy the two-level increase to the base
of fense I evel for crimnal sexual abuse as to two of the victins.®
"Serious bodily injury"” is defined as an "injury involving extrene
physi cal pain or the inpairnment of a function of a bodily nenber,
organ, or nental faculty; or requiring nedical intervention such as
surgery, hospitalization, or physical rehabilitation." U S S G
§ 1B1.1, conment. note 1(j).

There was nedical testinony at trial that both victins had
suffered bl eeding and |acerations in the vaginal area. The two

victinse also testified to their psychol ogical pain follow ng the

The crimnal conduct charge in Counts One through Three did not
include a rape and there is no indication that the victimof those counts was
i njured.
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sexual assault, including, in one case, an attenpted suicide. The
district court found that the victins had "suffered extrene
physical pain at the tinme of the incident"” and an inpairnment of
their nental faculties, and that they "were enotionally traumati zed
in an extraordi nary way." These findings are not clearly erroneous
when viewed in light of the entire record, and we therefore hold
that the district court did not err by inposing an enhancenent for
serious bodily injury. See United States v. Reed, 26 F.3d 523
530-31 (5th Cr. 1994) (hol ding that enhancenent for serious bodily
injury may be inposed where the victim suffered post-traumatic
stress syndrone but no corporal injury), cert. denied, US |
115 S. C. 1116, 130 L. Ed. 2d 1080 (1995).
W

For the foregoing reasons, we AFFIRM
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