IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50075
Summary Cal endar

United States of Anerica,

Pl ai ntiff-Appellee,
vVer sus

Mukht ar Ahmad,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(SA-88-CR-103(2))

(July 13, 1995)
Bef ore JOHNSON, DUHE and BENAVI DES, Circuit Judges."
JOHNSON, G rcuit Judge:

In this habeas corpus proceedi ng pursuant to 28 U S.C. § 2255,
Mukht ar Ahmad contends that he received ineffective assistance of
counsel for a nyriad of reasons and that he was denied the right to
counsel of his choice. The district court denied relief wthout a
hearing. Ahmad now appeal s and we AFFI RM

FACTS AND PROCEDURAL HI STORY
Thi s conspiracy began in Pakistan when Mohd Fida attenpted to
hire Gohar, a/k/a Tereen, to transport a |load of heroin to the United
States. Unbeknownst to Fida, Gohar was a governnent informant and he

put Fida in contact with Agent Carter of the Drug Enforcenent Agency

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



(DEA). Posing as a drug courier, Carter net wwth Fida in Pakistan and
arranged for another neeting with Fida in the United States.

Early the next nonth, Carter and Fida net in Atlantic Cty. Fida
wanted a sanple of the heroin to take to prospective buyers in New
York City. He told Carter that he had brought a man with hi m who had
driven himfrom New York. He further told Carter that this individua
was trustworthy and that he and this individual had done a | ot of
busi ness in Europe. This individual was appellant, Mikhtar Ahnmad.

Ahmad then retrieved the car and picked up the other nen at the
hotel. In the car, Agent Law ence brought out a package which, in a
| oud voice, he referred to as the heroin, and transferred it to Fida.

Unhappy with his buyers in New York City, Fida contacted Carter
seeking his assistance in finding new buyers. Carter suggested that
Fida come to San Antonio and Fida agreed. Ahnad |later called Carter
and asked if Carter would arrange for himto cone to San Antoni o al so.

At the San Antonio neeting, Carter asked Ahmad how nuch he and
Fida wanted for the entire twenty-two kil ograns of heroin. Ahnmad
conferred with Fida in a foreign | anguage and then wote $1, 500, 000.
Carter, looking at that figure, remarked that the asking price
appeared to be about $80, 000 per kilogram Ahnmad i nmedi ately
responded, however, that it was closer to $70,000 per kil ogram
Addi tionally, both Ahnmad and Fi da di scussed future transactions for
heroi n and hashi sh when this transaction was conpl et ed.

Fida then asked to neet Carter's buyer. The three nen proceeded
to an office to neet the buyer, who was in reality DEA Agent Frank
Garcia. At that neeting, both Fida and Ahmad vouched for the purity

of the heroin and told of their ability to supply nore. Once a



purchase price for the |oad of heroin had been agreed upon, an

under cover agent brought in a briefcase containing $400,000. Then, a
tote bag containing the heroin was brought into the room Shortly
thereafter, the agents arrested Fida and Ahnad.

The two nen were charged with various drug offenses and tri al
proceeded agai nst Ahmad on Septenber 12, 1988.! The jury convicted
Ahmad of conspiracy to possess with intent to distribute and aiding
and abetting an attenpt to distribute heroin. The court then
sentenced Ahnmad to 188 nonths of inprisonnent, five-years of
supervi sed rel ease and a fine of $17,500.°2

This Court affirmed Ahmad's conviction and sentence on direct
appeal .® Now, Ahnad has filed the instant notion pursuant to 28
U S C 8§ 2255 contending that his counsel was ineffective for a
pl et hora of reasons and that he was denied the right to counsel of his
choice. The magistrate judge, w thout holding a hearing, determ ned
that Ahmad's contentions were without nerit. Ahnmad objected and,
after an i ndependent review of the record, the district court rejected
Ahmad' s obj ections and denied relief. Ahnmad now appeal s.

DI SCUSSI ON

| neffecti ve Assi stance of Counsel

! Before trial, Fida pled guilty to conspiracy to possess
wth intent to deliver heroin in violation of 21 U S.C. 8§
841(a)(1)

2 However, as the court failed to sentence Ahmad on the
second count of conviction, the court held a second sentencing
hearing. At that hearing, the court sentenced Ahnad on the
second count to identical and concurrent sentences of
i nprisonment and supervised release as the first count and split
the fine between the two counts.

3 United States v. Mikhtar, No. 88-5647 (5th Cir. Jan. 31
1990) (unpublished).



The bul k of Ahnad's conplaints are couched in terns of
i neffective assistance of counsel. To obtain relief under § 2255
based on ineffective assistance of counsel, a defendant nust show not
only that his attorney's performance was deficient, but also that the
deficiencies prejudiced the defense. U S. v. Smth, 915 F. 2d 959,
963 (5th Gr. 1990); Strickland v. Washington, 466 U. S. 668, 687, 104
S.C. 2052, 2064 (1984). |If proof of one elenent is |acking, we need
not exam ne the other. Kirkpatrick v. Blackburn, 777 F.2d 272, 285
(5th Gir. 1985), cert. denied, 106 S.Ct. 2907 (1986).

To show that his counsel's performance was constitutionally
deficient, a novant nust show that his counsel's representation "fel
bel ow an objective standard of reasonabl eness.” Darden v. Wi nwight,
477 U.S. 168, 184, 106 S.Ct. 2464, 2473 (1986). In evaluating such
clains, this Court indulges in a "strong presunption” that counsel's
representation fell "within the wi de range of reasonabl e professional

conpetence,"” Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr. 1988), and
t he def endant nust overcone the presunption that the chall enged action
m ght be considered sound trial strategy. Strickland, 104 U S. at
2065. To denonstrate prejudice, a novant nust show that "there is a
reasonabl e probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different."” 1d. at 2068.

A Failure to Investigate and Prepare for Trial

Ahmad first contends that his counsel was ineffective because he
failed to properly investigate and prepare for trial. |In order to
establish that his counsel was ineffective for a failure to inves-

tigate, a novant nust do nore than nerely allege a failure to prepare

or investigate. Rather, a novant nust "allege with specificity what



the investigation would have reveal ed and how it would have altered
the outcone of the trial." U S v. Geen, 882 F.2d 999, 1003 (5th
Cir. 1989). Wthout such a specific showing of the evidence or
testinony that woul d have been reveal ed by a proper investigation, a
habeas corpus court cannot even begin to apply the Strickl and
standards. Anderson v. Collins, 18 F.3d 1208, 1221 (5th Gr. 1994).

Ahmad's clains here are long on generalities and short on
specifics. Mreover, when Ahnmad is specific as to what evidence could
have been di scovered by a better investigation, his clainms generally
deal with inpeachnment evidence as to collateral matters.* Gven the
substantial evidence of Ahmad's quilt, it is unreasonable to believe
t hat i npeachnment of Garcia and Carter as to these collateral issues
woul d have changed the result. Thus, Ahmad has failed to show
sufficient prejudice. Strickland, 104 U S. at 2068.

Further, we disagree that, had Ahnad's counsel conducted a better
i nvestigation of the Jencks Act material, he could have noved the
district court to suppress certain testinony from Agents Carter and
Garcia. The testinony that Ahmad points to is the testinony of Agent
Garcia that Ahmad told himthat he had been in the heroin business
half his life and the testinony of Agent Carter that Ahnad told him
about an incident when Ahnmad had arranged for a |large drug transaction
i nvol ving roughly five mllion dollars. Ahnmad argues that, with a

better investigation, his attorney could have devel oped evi dence

4 For instance, Ahnad argues that had his attorney
conducted a better investigation, he would have di scovered
information with which he could have inpeached the testinony of
Carter and Garcia as to the iden-tities of the "owners" of the
heroin. The governnent only had to prove that Ahnmad "possessed"
the heroin, though, and not that he owned it.
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suggesting that these statenents were not true. However, this m sses
the point. It is uninportant if these statenents were factually
correct. It is only inportant that Ahnmad nade these statenents in an
attenpt to bolster his credibility with the agents. These statenents
were properly admtted for that purpose.® As the statements were
properly admtted, there was no prejudice.

Finally, Ahmad alleges that his trial counsel was ineffective for
failing to object because the trial commenced | ess than thirty days
fromthe date of the superseding indictnent in violation of 18 U S. C
8§ 3161(c)(2). That section provides, in pertinent part, that "the
trial shall not comence less than thirty days fromthe date on which
the defendant first appears through counsel. . ." |d. Although the
supersedi ng i ndictnent was returned by the grand jury on August 17,
1988, Ahnmad first appeared with counsel on May 12, 1988. The trial

comenced on Septenber 12, 1988, nore than thirty days after Ahmad

5> In a later argunment, Ahnmad contends that his counsel was
ineffective for failing to object to this evidence as extrinsic
bad acts that were not charged in the indictnment. "Evidence of
ot her crinmes, wongs, or acts is not admssible to prove the
character of a person in order to show action in conformty
therewith." Fed. R Evid. 404(b). Such evidence nay be
adm ssi bl e, however, to prove notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident. |d. Thus, if prior-bad-act evidence is relevant to an
i ssue other than character and is therefore adm ssible under Rule
404, it is admssible if its prejudicial effect does not
substantially outweigh its probative value. United States v.
Gadi son, 8 F.3d 186, 192 (5th Gr. 1993). 1In this case, Ahmad's
def ense was that he was a hapl ess dupe unaware of the heroin.
The evi dence that he bragged to undercover agents about past drug
dealings so as to earn their trust tends to disprove that he was
unaware of the heroin. Thus, this evidence was not admtted to
show t he defendant's character, but rather to show that Ahmad was
aware that this was a drug transaction. Accordingly, this
evi dence woul d be adm ssi ble under Rule 404. Further, we do not
find the prejudicial effect of these statenents to substantially
outwei gh their probative val ue.



first appeared with counsel. Hence, Ahmad' s argunent is wthout
merit. U S. v. Rojas-Contreras, 474 U S. 231, 234, 106 S.C. 555,
557 (1985) (8 3161(c)(2) fixes the beginning point for the trial
preparation period as the first appearance through counsel and not the
date of indictnent or any superseding indictnent).

B. Violation of Confrontation C ause

Ahmad contends that his counsel was ineffective because he failed
to object to an allegedly hearsay statenment on the ground that it
violated his rights under the Sixth Arendnent to confront w tnesses
against him In specific, Ahnad objects to testinony of Agent Garcia
wher eby Agent Garcia related that Agent Carter had informed himthat
Fi da and Ahnmad were the owners of the heroin. Arguing that Carter was
the real wi tness against him Ahmad contends that he should have been
able to cross-exam ne Carter.

Agent Carter did testify at extensively at trial, though.
Mor eover, Agent Carter was subjected to | engthy cross-exam nation.
The Confrontation C ause nmandates that a defendant be permtted to
cross-examne a witness to determne if the witness has any bi ases,
prejudices or ulterior notives that may provide an incentive on the
part of the witness to falsify his testinony. U S. v. Rocha, 916
F.2d 219, 242 (5th Gr. 1990), cert. denied, 111 S. C. 2057 (1991).
Ahmad was afforded this opportunity and thus, we see no violation of
t he Confrontation C ause.

C. Failure to Qbject to the Heroin in the Jury Room

As Ahmad concedes, the heroin was properly admtted into
evi dence. Even so, Ahnad alleges that his counsel was ineffective

because he failed to argue, pursuant to Fed. R Evid. 403, that the



pl acenment of the four bags of heroin in the jury room during

del i berati ons was unduly prejudicial. 1In light of the substanti al

evi dence agai nst him Ahmad has failed to convince us that the

pl acenent of the heroin in the jury roomwas so prejudicial that, had
his attorney successfully argued to keep it out of the jury room the
result of the proceedi ng woul d have been different.

D. Failure to Request a Cautionary Plea regardi ng Codefendant's
Plea of GQuilty

During trial, the jury |l earned that Ahmad's codef endant Fi da had
pled guilty and Ahmad now clains that his counsel was ineffective for
failing to request a cautionary instruction |imting the use of that
information. Qur precedent does make it clear that evidence about a
co-conspirator's guilt is not adm ssi ble as substantive proof of a
defendant's guilt. U S. v. Leach, 918 F.2d 464, 467 (5th Cr. 1990),
cert. denied, 111 S. C. 2802 (1991). However, we have recogni zed an
exception to this rule when the record reflects a defense strategy
that relies on the co-conspirator's guilt. U S v. Samak, 7 F.3d
1196, 1198 (5th Gr. 1993). In other words, "a defendant will not be
heard to conplain of its adm ssion when he instigates such adm ssi on,
or attenpts to exploit the evidence by frequent, pointed, and direct
references to the co-conspirator's guilty plea."” Leach, 918 F. 2d at
467 (footnote omtted).

In this case, it was the defense's strategy to admt the guilt of
Fida and to paint Ahnmad as Fida's hapl ess dupe. Because defense
counsel made pointed and direct references to Fida's guilty plea as a
matter of strategy, Ahnmad cannot be heard to conplain of its adm ssion
or the lack of a cautionary instruction. Samak, 7 F.3d at 1198.

E. Failure to hject to a Violation of Fed. RCim P. 43(a)
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Fed. R CrimP. 43(a) provides that the "defendant shall be
present . . . at every stage of trial including the inpaneling of the
jury and the return of the verdict, and at the inposition of sentence,
except as otherw se provided by this rule.” In this case, during
del i berations, the jury sent out a note requesting the transcripts of
certain testinony. The judge denied the jury's request in Ahnad's
absence. Ahmad now argues that his counsel was ineffective because he
failed to object that this action was taken w thout Ahnmad present.
However, Ahmad has failed to denonstrate any prejudice flow ng from
this failure and thus his claimfails. Strickland, 104 U S. at 2068.

F. Failure to Qbject to the Adm ssion of Ahmad' s Juvenile
Convi ction

Ahmad contends that his counsel was ineffective because he failed
to object to the prosecutor's cross-examnation that resulted in the
adm ssion of Ahmad's juvenile conviction, failed to object to the
prosecutor's references to it in closing argunent, failed to request a
limting instruction with regard to the use of Ahnad's juvenile
conviction, and failed to object to the district court's erroneous
instruction regardi ng evidence of the prior conviction. Ahmad's
argunents are undercut by this Court's opinion on direct appeal.

First, this Court specifically concluded on direct appeal that the
evi dence of the juvenile conviction was properly admtted to inpeach
Ahmad. R Vol. 2 at 459. Moreover, that opinion also concluded that
"both the court and counsel for both sides advised the jury as to the
limted purpose for which the 1970 m sconduct was admtted." |d. at
460. Lastly, that opinion found that no incorrect instructions were
given by the court in this case. 1d. at 462.

It is well-settled inthis Crcuit that issues that are raised

9



and di sposed of in a previous appeal froman original judgnent of
conviction are not considered in section 2255 notions. U S. v.
Kalish, 780 F.2d 506, 508 (5th Gr.), cert. denied, 106 S.C. 1977
(1986). As these issues were di sposed of on direct appeal, we wll
not reconsider them here. Accordingly, Ahnmad's clains fail.

G Failure to Qbject to Prosecutor's O osing Argunent

In this argunent, Ahmad contends that his counsel was ineffective
because he failed to object to allegedly inproper remarks nade by the
prosecutor during closing argunents. Specifically, Ahmad all eges that
the prosecutor stated his personal opinion that Ahnad was guilty, that
Ahmad's story was ridicul ous and that the prosecutor personally
vouched for the credibility of prosecution wtnesses.

It is true that prosecutors, who bear the inprimatur of the
governnent, may not rely on their own credibility to bolster the
credibility of a witness. Drewv. Collins, 964 F.2d 411, 419 (5th
Cr. 1992), cert. denied, 113 S.C. 3044 (1993). They may, however,
state the inferences and conclusions they wish the jury to draw from
the evidence, U S. v. Laury , 985 F.2d 1293, 1307 (5th Cr. 1993),
and they may neke a fair response to subjects devel oped by opposi ng
counsel. U S. v. Chase, 838 F.2d 743, 749-50 (5th Cr), cert.
denied, 108 S. C. 2022 (1988).

In this Court's opinion on direct appeal, this Court carefully
parsed the argunents nmade by the prosecutor. Viewed in context, this
Court, on direct appeal, found that the prosecutor's observations were
not statenments of his personal opinion. Rather, this Court found that
prosecutor was urging concl usions which the jury m ght reasonably draw

fromthe evidence. R Vol. 2 at 461. Moreover, in light of the
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conprehensive instructions given by the district court, this Court
found that, "given the overwhel m ng evi dence agai nst Ahnmad, it cannot
be held that there is a reasonable probability that the verdict m ght
have been different absent the prosecutor's remarks." |d. at 462.
Ahmad failed to show, on direct appeal, that absent these statenents
the result would have been different and he has failed to nmake such a
show ng here. Thus, he cannot neet the prejudice showi ng of the
Strickland standard for ineffective assistance of counsel.

Strickland, 104 U S. at 2068.

H. | nproper Remar ks During O osing Argunents by Defense Counsel

During closing argunents, defense counsel nade several renmarks
prai sing the drug enforcenent agents for the risks they take and the
good job they do and for getting the guilty man (Fida). Ahnad
contends that these remarks were i nproper and rendered his counsel's
performance i neffective. For support, Ahmad relies on this Court's
decision in U S. v. Brown, 451 F.2d 1231 (5th Cr. 1971), in which
simlar comments were found to be inperm ssible. Ahmad's reliance on
Brown is m splaced, though, because Brown invol ved prosecutors
vouchi ng for governnent w tnesses. See |Id. at 1235-36.

In this case, it was Ahmad's own counsel who nade the statenents
favorable to the prosecution witnesses. These statenents were
consistent with the defense strategy to blane Fida and portray Ahnad
as a hapl ess dupe. Thus, as Ahnmad has failed to overcone the strong
presunption that these statenents m ght be considered sound tri al
strategy, Strickland, 104 S.Ct. at 2065, he has not shown his
counsel's performance to have been deficient.

| . Failure to Raise an Entrapnent Defense
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Ahmad contends that his counsel was ineffective for failing to
rai se the defense of entrapnent. W find, however, that not rasing
this defense was a strategic choice. The evidence was overwhel m ng
that a crine had been commtted. Defense counsel chose to blanme this
crime on Fida and paint Ahmad as a hapl ess dupe who did not know about
the heroin transaction. W conclude that counsel's choice not to
present the inconsistent defense of entrapnent fell within the w de
range of reasonabl e professional conpetence, Bridge v. Lynaugh, 838
F.2d at 773, and that Ahnad has not overcone the presunption that the
chal | enged action m ght be considered sound trial strategy.
Strickland, 104 U. S. at 2065. Thus, Ahmad has not shown that his
counsel 's conduct was deficient.

J. Al l eged Errors in Sentencing

Ahmad makes two argunents that his counsel was ineffective in
regards to the sentence he received. First, Ahmad conplains that his
counsel failed to object that his sentence was illegally applied
pursuant to a statutory m ninmum he clains was not applicable to his
of fense. The record clearly shows, though, that Ahmad was properly
sentenced under the Sentencing Guidelines and not pursuant to any
statutory mninmum Thus, Ahnmad's proposed objection ins basel ess and
hi s counsel cannot be faulted for not making a pointless objection.

Second, Ahnmad contends that his counsel failed to nake any
obj ections at Ahnmad's resentencing. Even so, he does not identify any
obj ections that could have been nade nor does he show any prejudice.
| nst ead, Ahnmad argues that prejudice should be presuned relying on
Tucker v. Day, 969 F.2d 155 (5th Gr. 1992). However, in Tucker, this

Court found that the defendant had alleged so great a failure of
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counsel as to anpbunt to a constructive denial of counsel and thus that
prejudi ce should be presuned. Id. at 159. |In particular, the
defendant in Tucker alleged that his counsel never consulted with him
had no knowl edge of the facts and acted as a nere spectator. Ahnad
has made no simlar allegations. He has nerely alleged that his
counsel did not nake any objections, but he has not suggested any
meritorious objections his counsel could have nade. Ahnad did not
show a constructive denial of the right to counsel and thus he was not
excused fromthe necessity of show ng Strickland prejudice. Thus his
claimof ineffective assistance nust fail.

K. | nef f ective Assistance of Counsel Concl usion

For the reasons stated above, Ahmad's nunerous and scattergun
all egations of ineffective assistance of counsel are w thout nerit.
1. Denial of R ght to Counsel of Ahmad's Choice

The trial court herein disqualified Ahnad's retained counsel
based on potential problens stenm ng fromsaid counsel's prior
representation of codefendant Fida. This action, Ahnmad contends,
violated his Sixth Anendnent right to counsel of his choice. This
circuit does not recognize such a right, though. Yohey v. Collins,
985 F.2d 222, 228 (5th Cr. 1993) (right to counsel guaranteed by
Si xth Amendnent does not include the right to counsel of defendant's
choice); U S. v. Paternostro, 966 F.2d 907, 912 (5th G r. 1992)
(Si xth Amendnent does not guarantee an absolute right to counsel of
one's choice). Accordingly, this claimnust fail.

In addition, Ahmad contends that the district court erred by

granting the governnent's notion to disqualify Ahnmad's chosen counsel
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without a hearing.® W review a district court's disqualification
ruling for an abuse of discretion. Weat v. U S., 486 U S. 153, 163-
64, 108 S. . 1692, 1699-70 (1988).

The basis for the disqualification in this case was that the
retai ned attorney had previously represented Ahmad' s codef endant Fi da.
Ahmad contends that, at a hearing, he could have waived any conflicts
arising fromthis dual representation. See U S. v. Garcia, 517 F. 2d
272, 276 (5th GCr. 1975) (defendants nmay waive their right to
conflict-free representation). A conflict of interest does not seem
to be the only concern here, though. It also appeared possible that
the retai ned counsel could have been called as a wtness to i npeach
Fida. For this reason as well, the district court disqualified the
retai ned counsel. See U S. v. Vasquez, 995 F.2d 40, 42 (5th Gr.
1993) (district court may refuse defendant's waiver of conflict-free
counsel to ensure integrity of proceedi ngs and perception of
fairness). Under these circunstances, we see no abuse of discretion.
I1l1. Failure to Hold an Evidentiary Hearing

Ahmad argues that the district court abused its discretion by
failing to hold an evidentiary hearing on his section 2255 notion. "A
notion brought under 28 U.S.C. § 2255 can be denied w thout a hearing
only if the notion, files, and records of the case concl usively show

that the prisoner is entitled to no relief.” U S. v. Barthol onew,

6 As Ahnmad did not press this nonconstitutional claimon
direct appeal, he would normally be barred fromasserting it in
collateral review. United States v. Vaughn, 955 F.2d 367, 368
(5th Gr. 1992). However, the governnent nust raise this
procedural bar in the district court torely onit. United
States v. Marcello, 876 F.2d 1147, 1153 (5th Gr. 1989). As the
governnent did not do so, it has been waived. United States v.
Drobny, 955 F.2d 990. 995 (5th Cr. 1992).
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974 F.2d 39, 41 (5th Gr. 1992). As the instant record is sufficient
to show conclusively that Ahmad is entitled to no relief, an
evidentiary hearing was unnecessary.
CONCLUSI ON
For the reasons stated above, the judgnent of the district court

i s AFFI RMVED.
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