UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50073
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
STEPHEN BOGDON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(88-CR-120)

July 31, 1995
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

St ephen Bogdon, pro se, appeals fromthe denial of 28 U S. C

8§ 2255 relief. W AFFIRM
| .

Bogdon entered a quilty plea for conspiracy to distribute
met hanphet am ne, and was sentenced, inter alia, to 240 nonths
i nprisonnment. Qur court affirmed his conviction on direct appeal.
United States v. Bogdon, No. 89-1446 (5th Cir. Novenber 22, 1989)

(unpubl i shed). Bogdon noved to vacate his sentence under 28 U S. C.

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



§ 2255, cl ai mng i nproper application of the Sentencing CGui delines,
i neffective assistance of counsel, and, in a supplenental notion,
that the Sent enci ng Conm ssion exceeded its statutory authority in
i ncluding conspiracy within the anbit of "controlled substance
of fenses". The district court adopted the report and
recommendati on of the nmagi strate judge, and deni ed Bogdon's noti on.

1.

A

Bogdon clains he is entitled to relief on the basis that the
court applied inproperly the career offender provision of the
Sentencing Quidelines, 8 4Bl1l.2, to enhance his sentence. The
section was applied to Bogdon's prior conviction for possession of
over 20 granms of nmarijuana. Relying on our court's holding in
United States v. Gitan, 954 F.2d 1005, 1011 (5th Gr. 1992),
Bogdon clains that a sinple possession offense is not a "drug
trafficking offense” within the neaning of the guidelines.

It goes without saying that § 2255 relief is reserved for
constitutional violations and for "a narrow range of injuries that
coul d not have been rai sed on direct appeal and would, if condoned,
result in a conplete mscarriage of justice". United States v.
Vaughn, 955 F. 2d 367, 368 (5th G r. 1992). Accordingly, this claim
is not cognizable under § 2255. "A district court's technica
application of the CGuidelines does not give rise to a
constitutional issue.” Id.

Furthernore, even assum ng Bogdon could show cause for his

failure to raise this issue on direct appeal, he cannot show "a



conplete m scarriage of justice". Gaitan, on which Bogdon relies,
concerned the 1989 Sentencing Guidelines, wherein § 4Bl.2 was
anended to elimnate listed offenses and phrases such as
"substantially simlar [toalisted offense]”. Gaitan, 954 F. 2d at
1008-09 n.7. The 1989 guidelines did not becone effective until
Novenber 1, 1989. 1d. Bogdon was sentenced on May 3, 1989, under
the 1988 guidelines.? The application of the 1988 guidelines, to
which Gaitan does not apply, does not give rise to a conplete
m scarriage of justice. See United States v. Towe, 26 F.3d 614,
616 (5th Cr. 1994). Accordingly, Bogdonis not entitled to relief
on this ground.
B

Bogdon also clains relief based on United States v.
Bel | azerius, 24 F.3d 698, 700-02 (5th Gr.), cert. denied, 115 S
Ct. 375 (1994), which held that the Sentencing Conm ssi on exceeded
its authority under 28 U S.C. 8§ 994(h) in applying the career
of fender guideline to defendants (li ke Bogdon) convicted only of
conspiracy of fenses. Bogdon urges that Bell azerius entitles himto

relief because the sentencing court applied 8 4Bl1.2 to his

2 Because the 1989 gqguideline differs from the 1988 version,
Bogdon's ineffective assistance claim based on his attorney's
failure to object to the district court's application of that
guideline, fails. Bogdon nust denonstrate, inter alia, that his
attorney's conduct was obj ectively unreasonable in light of the | aw
ineffect at the tinme of trial. Strickland v. Washi ngton, 466 U. S.
668, 689 (1984). Under the 1988 guidelines, the sentencing court

could consider |isted offenses and "substantially simlar"
of f enses. Gven this I|eeway, Bogdon's attorney was not
constitutionally ineffective for failing to object. Nor was he

constitutionally ineffective for failing to antici pate our hol di ng
in Gaitan. See Mdirse v. Texas, 691 F.2d 770, 772 n.2 (5th Cr.
1982) .



conspiracy conviction. Qur court recently addressed this issue,
and held specifically that such a claimis not cogni zable under §
2255. United States v. WIlians, No. 94-50329 (5th CGr. March 27,
1995) (unpublished).?
L1l
For the foregoing reasons, the judgenent is

AFFI RVED.

3 Bogdon al so clains ineffective assistance of counsel because

his attorney did not object to the sentencing court's application
of the career offender guideline to his conspiracy conviction.
Bogdon did not raise this claimin the district court; we wll not
reviewit. Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993).
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