IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50065
(Summary Cal endar)

TOMW HAYRE AND LELEE HAYRE
Pl ai ntiffs-Appellees,

vVer sus
DAN GLI CKMAN, Secretary, United States

Departnent of Agriculture,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( P- 94- CA- 25)

Novenber 2, 1995

Bef ore GARWOOD, W ENER, and PARKER, Circuit Judges:
PER CURI AM:

Plaintiffs-Appellants Tomy and LelLee Hayre sought a
prelimnary injunction to enjoin inplenmentation of the Departnent
of Agriculture's (Departnent's) April 1994 decision to wi thhold the
Hayres' 1993 price support paynent (April Wthhol ding) under the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



National Wol and Mhair Act of 1954 (Act), pending further
investigation. The district court held, inter alia, that the April
Wt hholding was not a "final agency action" under the
Adm ni strative Procedure Act? (APA) and disnissed the action for
| ack of jurisdiction. In this appeal we address whether the Apri
Wt hhol ding was a "final agency action.” W conclude that it was
not, affirmthe district court's judgnent, and dism ss this appeal
for lack of jurisdiction.
I
FACTS AND PROCEEDI NGS

A STATUTORY BACKDROP

The Act established the wool and nohair price support program
(Program). The Programis adm ni stered by the Departnent through
two of its conponents, the Commpdity Credit Corporation (CCC) and
the Agricultural Stabilization and Conservation Service (ASCS).?3
Under the Program wool and nohair ranchers receive incentive
paynments for any years in which average producer prices for wool
and nohair are |lower than support prices determned by the
Secretary of Agriculture.?

There are several significant limtations on eligibility and
paynment under the Program First, as of 1991, no "person" may

receive nore than a specified dollar amount in wool or nohair

17 US C § 1782 et _seq. (West 1982 & Supp. 1995).
25 US C § 704 (Wst 1970 & Supp. 1995).

3 See 7 C.F.R § 1468.2(a).

47 U.SC § 1782



paynents in a given year.?® Second, to qualify as a "person"
eligible to receive support paynents, a rancher nust be "actively
engaged in farmng."® Any person who adopts or participates in a
schenme or device that is intended to evade, or has the effect of
evading, these limtations in any year forfeits eligibility for
that year's paynents as well as the follow ng year's.’
B. FACTUAL BACKGROUND

Tommy and LelLee Hayre are wool and nohair ranchers in Texas.
Prior to 1991, they had received substantial wool and nohair
subsi dy paynments.® In 1991, Congress established statutory limts
on the anobunt of paynent a "person" could receive. Tommy Hayre's

parents, Jack and Di xie Hayre,® received wool and nohair paynents

> See 7 U S.C § 1783(b)(1). This section sets the rel evant
limts as foll ows:

(A) $200,000 for the 1991 marketing year;
(B) $175,000 for the 1992 nmarketing year;
(© $150,000 for the 1993 marketing year.

6 See 7 C.F.R § 1497.201 et seq.
" See 7 U S.C. § 1308-2; 7 CF.R § 1497.6.

8 W are unable to determ ne whether Tommy and LelLee Hayre
jointly received a single support paynent in all the rel evant years
or whether only Tommy received a paynent prior to 1991 and then in
1991 Lelee began receiving an independent paynent. The parties
briefs indiscrimnately attribute actions to Tomry al one, receipt
of paynents by Tommy al one, and recei pt of paynents by Tommy and
LeLee jointly. This anbiguity does not affect our decision;
however, so we shall assunme that the actions taken and paynents
recei ved by Tormy and LeLee Hayre were joint and thus attributable
to both husband and wi fe.

® Simlarly, we assune that the actions taken and paynents
recei ved by Jack and D xie Hayre were joint.

3



for the first time in 1991. Tommy and LelLee Hayre continued to
recei ve support paynents in 1991, as they had in prior years.

On April 8, 1994, the Departnent's Ofice of the Inspector
Ceneral (1G, an independent entity charged wth conducting
i nvestigations and detecting programrel ated fraud, ° sent the Texas
ASCS (TASCS) a nenorandum (Menorandun) advising the TASCS of an
ongoing review by the IG of the 1991 and 1992 wool and nohair
paynents received by nenbers of the Hayre famly.

The Menorandumstated that, until 1990, "Tommy Hayre [and, we
assune, LelLee]" were the only nenbers of the Hayre famly who
participated in the wool and nohair subsidy prograns, and that they
had been receiving | arge paynents fromthe governnent prior to the
years in question. The Menorandumnoted further that in 1991 (when
the per person paynent limts went into effect), Jack and Dixie
Hayre--respectively, a sem-retired and legally blind attorney and
a retired teacher, both of whom were in their seventies--began
participating in the Programfor the first tine.

The Menorandum went on to explain that, based on its
investigation, the G s office had concluded that in 1991 t he el der
Hayres, Jack and Dixie, were not, as the statute required,

"actively engaged in farmng." Thus, they had received $323,752 in

i nproper subsidies for that vyear. Furthernore, stated the
Menor andum "indications are that a schene or device was adopted”
by the Hayre famly "to evade the paynent |imtation[s]." |If these

all egations proved to be true, the two Hayre couples would be

10 See 7 C.F.R § 2610. 1.



jointly and severally liable to repay a total of $867,999 for the
i nproper 1991 and 1992 paynents they had received. The |G s office
stated that to conplete its review, it needed nore docunents from
the Hayres, but that those papers had not been provided despite
repeat ed requests.

On April 12, 1994, the TASCS concluded that "substanti al
evi dence [exists] that the Hayres had adopted a schene or device to
evade statutory paynent limtations."” Consequently, that office
(1) withheld Tommy and LelLee Hayre's 1993 paynents pendi ng further
investigation and (2) requested that the Tommy and LelLee Hayre
provide, within thirty days, the docunents necessary to conplete
the review of the Hayre famly operations. |In response, Tommy and
LeLee Hayre requested and received a thirty-day extension of tine
within which to submt the necessary information

On June 29, 1994, Tomry and LelLee Hayre filed a petition in
federal district court seeking a prelimmnary injunction ordering
the release of the withheld 1993 subsidy paynents.!* The Hayres
alleged that the April Wthhol ding violated both the Due Process
Cl ause and the APA.

Then, on July 18, 1994, before a hearing was held in or a
deci sion rendered on the injunction petition by the district court,
the TASCS determ ned (July Determ nation) that the Hayres had been
overpaid in 1991 and 1992, and thus their 1993 paynent was subj ect
to offset. The TASCS concluded, inter alia, that (1) Jack and

11 Jack and Di xi e Hayre were not parties bel ow and thus are not
parties to this appeal.



Di xi e Hayre had not been "actively engaged in farmng" in 1991; (2)
Tonmy, LelLee, Jack, and Dixie had failed to operate as separate
persons during 1991; and (3) all four Hayres had adopted or
participated in a schene or device designed to evade, or that had
the effect of evading, the paynent [imtation and eligibility rules
in 1991, On July 29, 1994, the Hayres sought reconsideration of
the July Determnation.?

On Decenber 19, 1994, the district court ruled that the Apri
Wt hhol ding was a prelimnary, procedural, or internedi ate agency
action, and thus not a "final agency action" under the APA
Accordingly, the court concluded that it |acked subject natter
jurisdiction and dism ssed the Hayres' clains. The Hayres tinely
appeal ed.

I
ANALYSI S

A STANDARD OF REVI EW

A district court's determnation that it |acks subject matter
jurisdiction is reviewed de novo. ?
B. FINAL AGENCY ACTI ON

The APA only authorizes review of a "final agency action for
which there is no other remedy in a court."* A final agency action

is one that inposes an obligation, denies a right, or fixes a legal

12 According to the parties' briefs, no hearing has been hel d.

13 Henderson v. United States, 35 F.3d 222, 225 (5th Cir.

1994) .
45 U S C § 704



rel ati onship.!® Absent such final agency action, a court |acks
subject matter jurisdiction.?® Moreover, we are reluctant to
interferewith admnistrativerulings until adm nistrative agenci es
have finished their work.?’

The Hayres argue that the April Wthhol ding was a final agency
deci sion because it (1) denied them present use of the subsidy
paynments, and (2) gave the governnent an wunfair [litigation
advant age. This argunent is frivolous. First, the Apri
Wthholding did not fix alegal relationship: the subsidy paynents
were tenporarily wi thheld, pending further investigation.® Second,
the harns conpl ai ned of by the Hayres are not generally the types
of obligations or denials of rights contenplated by the statute.
An obligation to defend oneself before an agency is not an
"obligation" which constitutes a final agency action.!® As we agree

wth the district court that the April Wthholding did not

15 Vel dhoen v. U. S. Coast Guard, 35 F.3d 222, 225 (citing
United States Dep't of Justice v. Fed. Labor Relations Authority,
727 F.2d 481, 493 (5th Gr. 1984)).

16 Vel dhoen, 35 F.3d at 225; Tayl or-Call ahan- Col eman Counti es
Dist. Adult Probation Dep't v. Dole, 948 F.2d 953, 956 (5th GCr.
1991).

17 U.S. Dep't of Justice v. Federal Labor Rel ations Authority,
727 F.2d at 493.

18 See Vel dhoen, 35 F.3d at 225 ("An agency's initiation of an
i nvestigation does not constitute final agency action. Normally,
the plaintiff nust await resolution of the agency's inquiry and
chal  enge the final agency decision.").

19 See F.T.C. v. Standard O | of California, 449 U S. 233, 242
(1980) (holding that obligations inherent in Ilitigation are
"different in kind and | egal effect fromthe burdens attendi ng what
her et of ore has been considered a final agency action); see al so Dow
Chemical v. US EPA, 832 F.2d 319, 325 (5th Gr. 1987).
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constitute a final agency action, we affirmthat court's di sm ssal
of the Hayres' conplaint for lack of jurisdiction.
B. MOOTNESS

| f a dispute has been resolved or if it has evanesced because
of changed circunstances, it is nbot.2?° After the Hayres chal |l enged
the April Wthhol ding and before the district court could address
the nerits of that challenge, the circunstances changed: The July
Det erm nati on superseded and repl aced the April Wthholding. As a
result, the April Wthholding evaporated, rendering the Hayres
conpl ai nt noot. Accordingly, we hold in the alternative that
subsequent actions by TASCS rendered the Hayres' conplaint, and
thus this appeal, noot.?#

11
CONCLUSI ON

Because (1) the April Wthholding was not a final agency
action and (2) it was superseded by the July Determ nation, the
district court never had jurisdiction to hear the Hayres
conpl ai nt. It follows, then, that we do not have appellate
jurisdiction. For these two alternative reasons, this appeal is

DI SM SSED.

20 Anmerican Medical Association v. Bowen, 857 F.2d 267, 270
(5th Gir. 1987).

2l This is a narrow holding and neither res judicata nor |aw
of the case would prevent the Hayres from challenging the July
Determnation in a separate cause of action. W neither express
nor inply an opinion on the nerits of any future suit chall enging
the July Determ nation



