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PER CURI AM *
Regi nald Swist, Jr., applied for disability insurance benefits
and supplenental security incone under Titles Il and Xvi,
respectively, of the Social Security Act.! He appeals the district

court's affirnmance of the final decision of the Comm ssioner of

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

1 42 U.S.C. §8§ 401-433, 1381-1383c (1988).



Soci al Security ("Conmm ssioner")?to accept the determ nation of an
admnistrative |law judge ("ALJ") that Sw st was not disabled. W
affirm

I

Swist applied for supplenental security inconme based on
disability, alleging diabetes, a bad ankle, and eye problens. The
Social Security Adm nistration ("SSA") denied Swist's application
on the grounds that nedication could sufficiently control his
di sorders and allow himto engage in substantial gainful activity.
The SSA al so deni ed his application on reconsideration. Sw st then
requested a hearing before an ALJ.

Swist's nedical records at the tinme of the hearing indicated
that he had arthritis in his foot, ankle, and knee, which required
himto use crutches outdoors and a cane indoors. He also suffered
from glaucoma, heart pain, sinus problens, and had a ten-year
hi story of treatabl e di abetes. At the hearing, Sw st conpl ai ned of
frequent blackouts, an inability to sleep throughout the night,
exhaustion during the day, and |ack of strength in both hands. A
neurol ogi cal examnation by Dr. Cain® revealed that: Swst's
triglyceride | evel was very el evated, he could not wal k on the toes

and heel of his right foot, he had a linping gait on his right

2 Ef fective March 31, 1995, the Secretary of Health and Human Services
transferred to the Comnm ssioner of Social Security "all functions . . . wth
respect to or in support of the progranms and activities the adm nistration of
which is vested in the Social Security Admnistration." Soci al Security
I ndependence and Programl nprovenents Act of 1994, Pub. L. No. 103-296, § 105(a),
108 Stat. 1464 (1994).

8 Swi st obtained the neurological exam nation from Dr. Cain, a

di sinterested physician, at the direction of the ALJ.
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side, he | acked reflexes in the right quadriceps and both Achilles
t endons, he had a positive Tinel's sign over the right nmedi an nerve
at the wist,* and he had sone decrease in his right grip. Dr .
Cai n concl uded that Swi st suffered fromdi abetes nellitus, obesity,
hypertension, status post fracture of the right ankle, and
recurrent headaches. Dr. Cain also suggested that Sw st should
have a CAT scan to evaluate his headaches and a nerve conduction
study to rule out carpal tunnel syndrone. The records do not show
whet her Swi st ever pursued the testing. Based on his diagnosis,
Dr. Cainlimted Swist tolifting no nore than fifty pounds for not
nmore than two-thirds of the tinme during a normal work day. He al so
limted Sw st to standi ng and wal ki ng no nore t han one hour w t hout
interruption and six hours maxi mum during a normal work day.
Lastly, he limted clinbing, balancing, stooping, crouching,
kneeling and crawing, and working at heights due to ankle
instability. He found no other inpairnment of physical functions.

Fol | ow ng the hearing, the ALJ made several findings. First,
the ALJ found that Swi st was forty-one years old, six feet tall,
and wei ghed 304 pounds. Second, the ALJ found that Swi st had a
hi gh school education and had worked as a diesel nechanic all his
working life, but that he had not engaged in substantial gainful
activity for two years and was unable to performhis past rel evant
work as a nechanic. Third, the ALJ also found that Swist's

inpairments failed to equal nedically those inpairnments that the

4 Tinel's signindicates apartial |esion or the beginning regeneration
of the nerve. Dorland's Illustrated Med. Dictionary 1526 (27th ed. 1988).
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appl i cabl e regul ati ons consi der severe enough to prevent a person
from doi ng any substantial gainful activity.?® Finally, the ALJ
found that Swist's conplaints of right ankle pain were credible
only to the extent that Swi st could not performlight, medium or
heavy work, and that he was therefore capable of the full range of
sedentary work as described in the regulations.® The ALJ applied
t he "nedi cal -vocational guidelines"’” and concl uded that Sw st was
not disabled. The Appeals Council, which reviews ALJ deci sions,
denied Swist's request for review, and the decision of the ALJ

becane the final decision of the Comm ssioner.

5 20 CF.R 8 404.1525 (1994); id. Pt. 404, Subpt. P, app. 1. The
Secretary eval uates the claimant's nedical evidence to determine if the clai nant
has such an i nmpai rnent or a condition equivalent to those listed in the appendix.
20 CF. R 8 404.1526. If the Secretary determ nes that a cl ai mant does not have
a severe i npairnent that woul d warrant a finding of disability, the Secretary nay
consi der the inpact of other related synptonms, such as pain. 1d. 8§ 404.1529.

6 The regul ati ons define "sedentary work" as foll ows:

Sedentary work involves lifting no nore than 10 pounds at a tinme and
occasionally |lifting or <carrying articles I|ike docket files,
| edgers, and small tools. although a sedentary job is defined as one
whi ch invol ves sitting, a certain anount of wal king and standing is
often necessary in carrying out job duties. Jobs are sedentary if
wal ki ng and standi ng are required occasionally and other sedentary
criteria are net.

20 C.F.R § 416.967(a).

l The medi cal -vocational guidelines, 20 CF.R Pt. 404, Subpt. P, app
2, assist the Secretary in making a determ nation on a claimof disability by
providing tables that conpare various vocational factors (i.e., age, education
and work experience) against an individual's capability for work (i.e.,
sedentary, light, nedium heavy, or very heavy work) to determine if a clai nant
is able to engage in substantial gainful work other than that work in which the
cl ai mant has previously engaged. The guidelines direct a finding of "disabl ed"
or "not disabled." Id.

The regulations define Swist as a "younger person,” See 20 CF.R
8 416.963(b) (defining "younger person" as anyone under the age of 50), and as
havi ng a hi gh school education, id. § 416.964(b)(4). Rules 201.27 and 201. 28 of
the guidelines table, 20 CF. R Pt. 404, Subpt. P, app. 2, tbl. 1, address
younger individuals with a high school education or better and a residual
functional capacity to do sedentary work. Rule 201.27 covers individuals who
have no work skills, while Rule 201.28 covers individuals who have non-
transferable work skills. 1d. Because both rules direct the sane finding of
"not disabled," id., the ALJ found that the existence and transferability of
Swift's work skills was not materi al
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Swist then filed a civil action in the district court. A
magi strate judge reviewed the Conm ssioner's decision and
recommended that the district court vacate and remand it for
further proceedings. The district court declined to adopt the
magi strate judge's recomendation, affirmed the Comm ssioner's
deci sion, and di sm ssed the case.

Swi st now appeal s, arguing that (1) the Comm ssioner failed
to recognize Swist's lack of right grip strength, his visual
probl ens, and a di agnosi s that he m ght possi bly have carpal tunnel
syndrone, (2) the Conm ssioner's determnation that Sw st could
performthe full range of sedentary work was therefore in error,
and (3) her final decision that Swist is not disabled is not
supported by substantial evidence on the record as a whol e.

I

Judicial reviewof a disability clai munder 42 U.S.C. § 405(9)
focuses on whether the whole record contains substantial evidence
t hat supports the Conm ssioner's findings. Mise v. Sullivan, 925
F.2d 785, 789 (5th G r. 1991). Substantial evidence "neans such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion." R chardson v. Perales, 402 U S. 389, 401,
91 S. C. 1420, 1427, 28 L. Ed. 2d 842 (1971) (quoting Consoli dated
Edi son Co. v. NLRB, 305 U. S. 197, 229, 59 S. C. 206, 217, 83 L.
Ed. 126 (1938)); see also Anthony v. Sullivan, 954 F.2d 289, 295

(5th Gr. 1992) (applying R chardson). Substantial evidence "nust



be nore than a scintilla, but it need not be a preponderance.”
Ant hony, 954 F.2d at 295; accord Muse, 925 F.2d at 789.

A person is disabled if he is unable ""to engage in any
subst anti al gai nf ul activity by reason of any nedically
determ nabl e physical or nental inpairnent . . . which has | asted
or can be expected to | ast for a continuous period of not |ess than
12 nonths.'" Muse, 925 F.2d at 789 (quoting 42 US.C
8 423(d)(1)(A)). In evaluating evidence of disability, the
Comm ssioner properly used a five-step sequential evaluation
process. See Anthony, 954 F.2d at 293 (noting that the
promul gation of the five-step test was "pursuant to the express
aut hori zation of Congress"). Under that test:

(1) Aclaimant who is working, engaging in a substanti al

gainful activity, wll not be found to be disabled no

matter what the nedical findings are; (2) aclaimant w il

not be found to be disabled unless he has a "severe

inpairnment”; (3) a clai mant whose i npairnment neets or is

equivalent to an inpairnent listed in Appendix 1 of the
regul ations wll be considered di sabl ed wi thout the need

to consider vocational factors; (4) a claimant who is

capabl e of perform ng work that he has done in the past

must be found "not disabled"; and (5) if the claimant is

unable to performhis previous work as a result of his

i npai rment, then factors such as his age, education, past

wor k experi ence, and resi dual functional capacity nust be

considered to determ ne whet her he can do ot her work.
Bowing v. Shalala, 36 F.3d 431, 435 (5th Cr. 1994). |If at any
stage of the evaluation, the Comm ssioner finds the claimant to be
either disabled or not disabled, the inquiry is conplete. I d.;
accord Anthony, 954 F.2d at 293.

This case reached the fifth step. The ALJ first found that
Swi st "has not engaged in substantial gainful activity since My
15, 1991." The ALJ also found that Sw st "has severe post
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traumatic arthritis of the right ankle and obesity, and non-severe
di abetes nellitus, hypertension and gl aucoma, but that he does not
have an inpairnent or conbination of inpairnments listed in, or
medi cally equal to one listed in Appendi x 1, Subpart P, Regul ati ons
No. 4." The ALJ further found that Swst "is unable to performhis
past relevant work as a nechanic.”" Sw st does not challenge the
ALJ's findings on these first four steps. Because of these
findings, Sw st established a prima facie case of disability, and
t he burden of proof shifted to the Conmm ssioner to show that Sw st
can performother work. Bowling, 36 F.3d at 435; Mise, 925 F. 2d at
789.

Swi st challenges the ALJ's finding at step five that he "has
the residual functional capacity to perform the full range of
sedentary work," and, therefore, considering Swist's "residual
functi onal capacity, age, education, and work experience, he is not
di sabled.” Sw st argues specifically that in accepting the ALJ's
finding, the Conm ssioner failed to consider his weak right grip
strength and his visual problens and therefore erred in determ ning
that he could performthe full range of sedentary worKk.

The record establishes that Swi st has sone decreased strength
in his right grip and mght suffer from carpal tunnel syndrone.
However, according to Dr. Cain, Swist's inpairnments do not affect
his abilities to reach, handle, finger, feel, push, or pull. The
Comm ssioner weighed the evidence in Dr. Cain's report and
determ ned that Swi st was capable of the full range of sedentary

work. Here, Swist is sinply asking us to reweigh the evidence to
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determne which of the two allegedly conflicting diagnhoses to
accept. However, "[t]he [Conm ssioner], not the courts, has the
duty to weigh the evidence, resolve material conflicts in the
evi dence, and deci de the case." Chapparo v. Bowen, 815 F.2d 1008,
1011 (5th Cir. 1987); accord Johnson v. Bowen, 864 F.2d 340, 346
(5th Gr. 1988); see also Anthony, 954 F.2d at 295 ("[CJonflicts in
the evidence are for the [Comm ssioner] to resolve."). To nake a
finding of "no substantial evidence," we nust conclude that there
is a "conspicuous absence of credible choices" or "no contrary
medi cal evidence." Dellolio v. Heckler, 705 F.2d 123, 125 (5th Cr
1983) (citation omtted); accord Johnson, 864 F.2d at 346. The
Comm ssioner may rely on the opinion of the exam ning physician.
Bradl ey v. Bowen, 809 F.2d 1054, 1057 (5th G r. 1987) (hol di ng that
ALJ may properly rely on only one physician's conclusions).
Accordingly, we hold that there is substantial evidence to support
the Comm ssioner's finding that Swist's decrease in grip strength
and possi ble carpal tunnel syndrone do not inpair his ability to
performthe full range of sedentary worKk.

Simlarly, Swist's claim that the Comm ssioner failed to
consider his eye problens |acks nerit. The ALJ specifically noted
that Swi st suffered from gl aucoma, but further noted that Swist's
gl aucoma had inproved greatly wth treatnent. Swi st's nedica
records support this finding.® Mreover, the evidence indicates

that Swi st's gl aucoma had never significantly affected his vision.

8 Swi st's physicians at Brackenridge Hospital considered his glaucoma

“much inproved" after treatnent.
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| ndeed, Swi st did not wear glasses to the hearing and acknow edged
never having worn gl asses. (bj ective nedical facts support the
Comm ssioner's finding that Swist's inpairnent did not affect his
capacity to perform sedentary work; the district court therefore
did not err in affirmng the Conm ssioner's determ nation.

Swi st also challenges the Comm ssioner's acceptance of the
ALJ' s use of the nedical -vocational guidelines to decide that he is
not di sabl ed. He asserts that the Comm ssioner should not have
used t he vocational - nedi cal gui delines,® and that the Comm ssi oner
shoul d have called a vocational expert to testify about Swist's
ability to perform jobs available in the econony in substanti al
nurber s. 1°

Because the Conm ssioner correctly found that Swist's
inpai rments do not significantly affect his residual functiona
capacity to perform the full range of sedentary work, she was
entitled torely exclusively on the guidelines. "Wen the clai mant
suffers only from exertional inpairnents or his nonexertional
i npai rments do not significantly affect his residual functional
capacity, the ALJ [and, consequently, the Comm ssioner] may rely
exclusively on the [ Medical -Vocational] Guidelines in determning

whether there is other work available that the clainant can

9 The Commi ssioner will not apply the vocational -nmedi cal guidelines if

a person's relevant characteristics do not nmatch the criteria of a guidelines
rule. 20 CF.R § 416.969; accord Bowing, 36 F.3d at 435. None of the rules
in the vocational - nedi cal guidelines are applicable to an individual who cannot
performthe full range of sedentary work. 20 CF.R, Pt. 404, Subpt. P, App. 2,
8 200(h).

10 Where there is a conplex issue as to how an applicant's skills and
restrictions relate to specific occupations, the Secretary may use the services
of a vocational expert or other specialist. 20 C.F.R § 404.1566(e€).
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perform" Selders v. Sullivan, 914 F. 2d 614, 618 (5th Gr. 1990).%
Considering Swist's "age, education, past work experience, and
residual functional capacity," the nedical -vocational guidelines
directed a finding of "not disabled,"* and the Conm ssioner
properly found that Swi st was not disabled. Accordingly, the
district court did not err in upholding the Comm ssioner's
deci si on.
11

For the foregoing reasons, we AFFIRM the judgnent of the

district court.

1 "Linmitations or restrictions which affect your ability to neet the

demands of jobs other than the strength demands, that is, demands other than
sitting, standing, wal king, lifting, carrying, pushingor pulling, are considered
nonexertional." 20 C.F.R § 416.969a(a). Nonexertional limtations include, in
rel evant part, "difficulty in seeing or hearing" and "difficulty perform ng the
mani pul ati ve or postural functions of sone work such as reaching, crawing, or
crouching." |1d. 8 416.969a(c)(1)(iv),(vi). Because we hold that the Secretary
correctly found that Swist's inpairnents do not significantly affect his residua
functional capacity, we need not deci de whet her those i npairnments are exertiona
or non-exertional

12 20 C.F.R, Pt. 404, Subpt. P, app. 2, rules 201.27-201.28; see also
supra note 6.
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