UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50048
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS
SHERRI LL P. LANDES, and

LARS NELSON BORNKESSEL,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Texas

( SA-94-CR-77- 1)
Cct ober 31, 1995

Bef ore DAVI S, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

The Federal Bureau of Investigation (FBI) in San Antonio,
Texas becane aware of an increasi ng nunber of conpl ai nts regarding

a 1993 local telemarketing enterprise. The FBlI determ ned that the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



enterprise was divided into two conpani es, Hugs and Not Drugs, also
known by the acronym "HAND," and Nationw de WMarketing. The
evidence at trial indicated that both conpanies were owned and
controlled by Sherrill Landes.

The trial evidence indicated that defendant Lars Bornkessel
began working for HAND i n Septenber 1993 as a sal es representative
and |ater noved to Nationwide in the sane capacity. From about
January until March 1994, Bornkessel worked as assistant manager
for Nationw de. FBI Special Agent Christopher Graham testified
that Landes' conpanies had revenues of $2,737,744; t hat
Bornkessel's own sales accounted for $58,774.89; and that
Nat i onwi de' s sal es fromJanuary to March 1994 total | ed $381, 937. 96.
Grahamal so testified that a docunent refl ecting Nati onw de's sal es
for January and February 1994 indicated sales of around $300, 000
but did not indicate sales by Bornkessel.

FBI Speci al Agent M chael Lenpine testified that Landes opened
bank accounts for HAND and Nationw de on Decenber 20, 1993.
Bet ween Decenber 1993 and March 1994, Landes deposited $166, 000
into the HAND account and $420,000 into the Nati onw de account.
Lenoine also testified that Bornkessel sold $12,583 at HAND and
$43,413 at Nationwide and received commi ssions of nore than
$13, 000.

The Probation Oficer determ ned t hat Bornkessel had gener at ed
| osses of $35,185.63 to victins as a salesman at Nationw de and
t hat Nati onwi de had generated $831,044 in losses to victins while

Bor nkessel worked as assistant nmanager. The probation officer



based Bornkessel's offense level on |osses of $866,299.63.
Bor nkessel objected to the anmount on which his offense |evel was
based, contending that his offense | evel should be based on | osses
of $58, 774. 89. The CGovernnent also objected to the anount of
| osses upon which Bornkessel's offense |evel was based. The
Gover nnent cont ended t hat Bor nkessel shoul d be hel d responsi bl e for
| osses of $50, 685.25 fromhis sal es between Sept enber and Decenber
1993 and $381,937.96 from total sales while he was assistant
manager at Nationwi de. The probation officer stood by the |osses
indicated in the PSR, indicating that those were the nost recent
figures provided by the FBI. The district court adopted the PSR,
sentenced Bornkessel to three concurrent 57-nmonth terns of
i nprisonnment; and ordered Bornkessel to pay restitution of
$866, 229. 63.
OPI NI ON

On July 5, 1995, Glbert Carter, who avers that he is Landes
next of kin, filed a notion to substitute hinself for Landes
Carter avers that Landes died on June 25, 1995. Carter's notion
was granted. The Governnent agrees that Landes is dead and
contends that Landes' appeal should be di sm ssed.

"[T] he death of a crim nal defendant pending an appeal of his
or her case abates, ab initio, the entire crimnal proceeding."

United States v. Asset, 990 F.2d 208, 210 (5th Gr. 1993). The

abatenent rule does not apply to an order of restitution that is
i ntended to conpensate victins rather than punish a defendant. In

such a case, the restitution order is appealable. 1d. at 214.



Carter indicated in his notion that he wi shed to preserve the
rights of Landes' estate regarding restitution. Carter, however,
did not indicate any issues he wshed to raise regarding
restitution and Landes did not raise any contentions regarding
restitution before he died. Because restitutionis not at issue in
Landes' case, this Court wll dism ss Landes' appeal and remand hi s
case to the district court wth instructions to dismss the

i ndi ctment agai nst him See United States v. Pauline, 625 F.2d

684, 685 (5th Cir. 1980). This does not affect the restitution
or der.

Bor nkessel contends that the district court erred by declining
to give the jury his proposed instruction regarding his theory that
he had acted in good faith during his enploynent with Landes.
Bor nkessel proposed an instruction indicating that the jury could
not find he harbored an intent to defraud if he acted in good
faith. The district court rejected the proposed instruction.

"Atrial court's refusal to include arequested instructionin
the jury charge is revi ewed under an abuse of discretion standard,

and the court is afforded substantial latitude in fornmulating its

instructions.” United States v. Storm 36 F.3d 1289, 1294 (5th
Cr. 1994), cert. denied, 115 S. C. 1798 (1995). Failure to give
a good-faith instruction is not reversible error when the district
court gives a detailed instruction on specific intent and the
defendant is able to argue good faith to the jury. 1d.; United

States v. Rochester, 898 F.2d 971, 978 (5th Cr. 1990).




The district court instructed the jury that the term
"Wllfully" neans that "the act was conmtted voluntarily and
purposely, wth the specific intent to do sonething the |aw
forbids; that is to say, wth bad purpose either to disobey or
disregard the law." Additionally, Bornkessel argued good faith to
the jury. The district court did not abuse its discretion by
rej ecting Bornkessel's proposed instruction.

Bor nkessel next contends that the district court erred by
basi ng his of fense | evel on | osses of $866, 229. 63, arguing that his
of fense level should have been based on |osses of $55,996 or
$58, 774. 89. Bor nkessel also contends that the district court's
error resulted in an erroneous restitution order. The Governnment
concedes that the anmpunt of |oss on which Bornkessel's offense
level is based is not supported by the record. The Gover nnent
argues that the record supports basing the offense | evel on | osses
of between $360, 000 and $500, 000.

The guideline provision relevant to Bornkessel's fraud
convi ctions provides that the offense | evel should be determi ned in
part on the anobunt of |oss caused by the offense. U S S G
8§ 2F1.1(b)(1). The counts upon whi ch Bornkessel was convicted are
subject to grouping under the guidelines. § 3DL1. 2(d). The
district court therefore could have attributed to Bornkessel as
rel evant conduct "all acts and om ssi ons [ai ded, abetted, procured,
or caused by him or reasonably foreseeable acts of others in

furtherance of joint crimnal activity] that were part of the sane



course of conduct or common schene or plan as the offense of
conviction". § 1Bl.3(a)(2).

"Presentence reports generally bear indicia of reliability
sufficient to permt reliance thereon at sentencing[.]" United

States v. Gacia, 983 F.2d 625, 629 (5th Cr. 1993) (footnote

omtted). Disputed facts in a PSR nust have an adequate

evidentiary basis to be adopted by the court. United States v.

Val encia, 44 F.3d 269, 274 (5th Cr. 1995). "Bald, conclusionary
statenents do not acquire the patina of reliability by nere

inclusioninthe PSR " United States v. El wood, 999 F. 2d 814, 817-

18 (5th Gir. 1993).

The probation officer stated that the FBI's investigation
i ndi cat ed sal es by Bornkessel from Septenber to Decenber 1993 of
$35, 185. 63 and | osses generated by Nati onwi de fromJanuary to March
1994 of $831, 044. Beyond identifying the source of his
i nformation, the probation officer provided no specifics indicating
the evidentiary basis for the information. The testinony at trial
i ndi cated that Bornkessel's sales at HAND and Nationw de totall ed
$55,996; that |osses at Nationw de during Bornkessel's tenure as
assi stant manager at Nationw de totalled $381,937.96; and that
Landes deposited a total of $586,000 into HAND s and Nati onw de's
bank accounts between Decenber 1993 and March 1994.

The trial testinony does not support the probation officer's
determnation regarding the anmount of |oss attributable to
Bornkessel . Qur review of the record and evidence has found no

evi dence supporting the PSR Because the PSR |acks sufficient
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indicia of reliability upon which to base Bornkessel's sentence,
this Court will vacate Bornkessel's sentence and remand his case
for resentencing.

Appeal dism ssed as to Landes and case remanded to district
court for dism ssal of indictnent. Conviction of Bornkessel is
affirmed. Sentence of Bornkessel is vacated and case is remanded

for resentencing as to Bornkessel.
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