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Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Petitioner-appellant Jarrett Nelson (Nelson), a Texas state
prisoner, appeals the district court's denial of his petition for

a wit of habeas corpus pursuant to 28 U S.C. § 2254. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On August 22, 1991, a Texas grand jury returned an indictnent
charging Nel son with the delivery of a controll ed substance, nanely
cocai ne. The indictnent also alleged that Nel son had used and
exhi bited a deadly weapon (cocai ne) during the conm ssion of the
of f ense. The indictnment recounted that Nelson delivered a
controlled substance to Darrell Deloach (Deloach) on or about
February 26, 1991, in Robertson County, Texas, by "actually
transferring, constructively transferring, or offeringto sell said
control |l ed substance.” 1In addition, the indictnment included three
enhancenent paragraphs reciting that Nel son had three prior felony
convi cti ons. On Cctober 8, 1991, Nelson noved to quash the
indictment on the ground that it did not describe in sufficient
detail the offense for which he was bei ng charged. The trial court
denied this notion, and the case proceeded to trial on October 9,
1991.

The evidence at trial showed that on February 26, 1991,
Del oach, a nenber of the Brazos Valley Narcotics Trafficking Task
Force, and Eddie Wod (Wod), a confidential informant, parked
their vehicle behind a club in Hearne, Texas. Hood called out to
sone nen who were standing behind the building, and four nen,
i ncl udi ng Nel son, approached the vehicle. Describing the ensuing
drug transaction, Deloach testified that Nel son handed a rock of
crack cocaine to one of the four nen, who then sold the rock to
Del oach for $15. Deloach testified that he negotiated the price

with Nelson and that he gave the $15 to Nel son. The entire



transaction was recorded by video canera, and the prosecution
pl ayed the video tape at trial.

On Cctober 9, 1991, the jury found Nelson guilty of the
delivery of a controlled substance as charged in the indictnent.
The trial court nmade an affirmative finding that Nelson used a
deadly weapon, cocaine, during the commssion of the offense.
After Nel son pleaded true to each of the three enhancenents all eged
inthe indictnment, the trial court sentenced himto eighty years in
prison. On appeal, the Texas Tenth Court of Appeals affirnmed
Nel son's conviction but nodified the judgnent to delete the deadly
weapon finding. Nelson did not file a petition for discretionary
reviewwth the Texas Court of Crim nal Appeals, but he did file a
state application for a wit of habeas corpus. On May 23, 1993,
the trial court entered findings rejecting the argunents raised in
Nel son' s state habeas application. On Septenber 8, 1993, the Texas
Court of Crimnal Appeals denied Nelson's habeas application
W thout witten order on the findings of the trial court.

Proceeding pro se and in forma pauperis, Nelson then filed
this section 2254 petitionin the district court below, raisingthe
sane argunents that he raised in his state habeas application.
Nel son argued that (1) the indictnent in his case was i nsufficient,
(2) the evidence was insufficient to support his conviction, (3)
one of his prior convictions used to enhance his sentence was void
because there was no proof that it was a final conviction, and (4)
all three of his prior convictions used for enhancenent were void

because there was i nsufficient evidence to support his guilty pl eas



in those cases. The district court referred the case to a
magi strate judge on Decenber 8, 1993. On Novenber 10, 1994, the
magi strate judge i ssued a report that recommended denyi ng Nel son's
petition. In his report, the magi strate judge stated that Nel son's
i ndi ctment cl aimprovided no basis for federal habeas relief, that
t he evidence was sufficient to support his conviction, and that he
had waived his challenges to the enhancenent convictions by
pl eading true to the enhancenent paragraphs of the indictnent.
Nel son filed witten objections to the nagistrate judge's report.
In a judgnent dated Decenber 21, 1994, the district court adopted
the nmagistrate judge's report, denied Nelson's petition, and
di smissed his case w thout prejudice.? Nel son filed a tinely
notice of appeal, and on January 25, 1995, the district court
granted hima certificate of probable cause to appeal and | eave to
proceed in forma pauperis on appeal.
Di scussi on

Nel son argues that the charging indictnment was defective
because it failed to specify the exact manner or theory of the
transfer of the cocaine, thereby failing to give him adequate
notice to allow himto prepare a defense. The sufficiency of a
state indictnent is not cogni zabl e under section 2254 unless it can

be shown that the indictnent is so defective that the convicting

. On March 25, 1995, respondent WAayne Scott filed a notion in

the district court to anend the judgnent pursuant to Fed. R G v.
P. 60(a) to state that Nelson's case is dismssed wth prejudice.
On March 28, 1995, the district court issued an order anendi ng

t he Decenber 21, 1994, judgnent to reflect that Nelson's suit was
di sm ssed with prejudice.



court had no jurisdiction. MKay v. Collins, 12 F.3d 66, 68 (5th
Cr.), nodified on reh'g, 12 F.3d 70 (5th Gr.), cert. denied, 115
S.C. 157 (1994). Furthernore, when the state courts have held
that the indictnment is sufficient under state | aw, a federal habeas
court need not consider such a claim Al exander v. MCotter, 775
F.2d 595, 598 (5th Gr. 1985) ("[A] federal habeas court wll not
consi der such clains when it appears . . . that the sufficiency
of the indictnent was squarely presented to the highest court of
the state on appeal, and that court held that the trial court had
jurisdiction over the case.") (internal quotation marks and
citations omtted).

Nel son raised the sane argunent concerning the allegedly
defective indictnent in his state habeas application. Rejecting
his argunent, the state trial court stated, "[T]he State was not
requi red to speci fy which one of the disjunctively-charged theories
of delivery it was going to prove at trial. The indictnent placed
[ Nel son] on notice that he needed to prepare his defense under all
three theories.™ The Texas Court of Crimnal Appeals denied
Nel son's habeas application without witten order "on [the]
findings of [the] trial court.” "By refusing to grant [ Nelson]
relief, . . . the Texas Court of Crimnal Appeals has
necessarily, though not expressly, held that the Texas courts have
jurisdiction and that the indictnent is sufficient for that

pur pose. " ld. (footnote omtted). Accordingly, we wll not



consi der Nel son's argunent that the indictnment was insufficient.?

Nel son next argues that the evidence at trial was i nsufficient
to support his conviction for delivery of a controlled substance,
asserting that there was no evidence that he actually transferred
or offered to sell the cocaine and that the evidence denonstrated
that a third person passed, sold, and delivered the cocaine to
Del oach. I n evaluating whether a state conviction is supported by
sufficient evidence, we view the evidence in the light nobst
favorable to the prosecution and then determ ne whether a rational
trier of fact could have found the petitioner guilty beyond a
reasonabl e doubt. Jackson v. Virginia, 99 S.C. 2781, 2789 (1979).

We apply this standard with reference to the substantive el enents

2 We al so note that a defendant has, of course, a Sixth
Amendnent right to adequate notice of the charges against him
McKay v. Collins, 12 F.3d 66, 69 (5th Gr. 1994). W hold that
the indictnent in the instant case provided Nel son with adequate
notice of the charges against him W find support for our
holding in Schad v. Arizona, 111 S.C. 2491 (1991). There, the
def endant was found guilty of first-degree nurder by a unani nous
jury. The trial court instructed the jury that it must reach a
unani nous verdict that the defendant commtted first degree
murder, which Arizona defined as either preneditated nurder or
felony murder. The trial court, however, did not instruct the
jury that it was required to reach a unani nous verdict with
respect to either preneditated nurder or felony nurder.

Rej ecting the defendant's argunent that the trial court should
have instructed the jury that it was required to agree

unani nously on one of the alternative theories of first-degree
murder, a plurality of the Court affirnmed the defendant's
sentence, reasoning that "the State had proved what, under state
law, it had to prove: that petitioner nmurdered either with
prenmeditation or in the course of commtting a robbery."” Id. at
2496. By way of analogy, we note that if unanimty is not
required at the jury stage, it is not required at the notice
stage. See id. ("Qur cases reflect a |long-established rule of
the crimnal law that an indictnent need not specify which overt
act, anong several nanmed, was the neans by which the crinme was
commtted. ).



of the crimnal offense as defined by state law. |shamv. Collins,
905 F.2d 67, 69 (5th Gr. 1990). Under Texas |aw, delivery of a
control | ed substance may be proved through the nutually exclusive
met hods of actual transfer, constructive transfer, or offer to
sell. Lacy v. State, 782 S.W2d 556, 557-558 (Tex. App.--Houston
[14th Dist.] 1989, no wit).

Because the trial court instructed the jury on all three
met hods of delivery, the jury only had to find that the prosecution
proved one of the three. Moreover, the trial judge properly
instructed the jury on the aw of parties, stating that a "person
is crimnally responsible for an offense conmtted by the conduct
of another if: acting with intent to pronote or assist the
comm ssion of the offense, he solicits, encourages, directs, aids,
or attenpts to aid the other person to conmt the offense.” Based
on our review of the evidence presented at trial, we hold that the
prosecution presented sufficient evidence to prove all three
t heori es.

Nel son contends that one of his prior convictions used to
enhance his sentence was invalid because it was not a final
convi ction. He also asserts that all three of his prior
convictions used for enhancement are void because there was no
evi dence to support his guilty pleas in those cases. Nel son raised
this sane argunent in his state habeas application. Rejecting this
argunent, the state trial court found that Nel son "plead[ed] true
to all three enhancenent paragraphs and acqui esced i n the adm ssi on

of the three pen packets which proved up the three prior



convi ctions of which he now conplains.” W have held that a habeas
petitioner who has pleaded true to enhancenent charges and is not
currently serving a prison sentence for one of his prior
convi ctions has "waived any conpl aints he may have had concerni ng
the fornmer offenses which were set out in the enhancenent charge."
Long v. MCotter, 792 F.2d 1338, 1340 (5th Cr. 1986) (citation
omtted), see id. at 1343 (holding that a defendant's plea of true
t o enhancenent charges constitutes an adm ssion that he "had been

duly and legally convicted of the prior charge[s]") (enphasis in

original; internal quotation marks and citation omtted). Nelson
does not allege that he was still serving the sentences for any of
the convictions set forth in the enhancenent paragraphs. He is
attacking only the enhancenent of his 1991 sentence. Hi s

chal l enges to his prior convictions are barred.
Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RMED.



