IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50023
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ADAM SALAZAR,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. CA-93-SA-316 CR-91-SA-65
(Cct ober 19, 1995)
Before KING SM TH and BENAVI DES, C rcuit Judges.
PER CURI AM *
IT 1S ORDERED that Adam Sal azar's nption for | eave to

proceed in forma pauperis (IFP) on appeal is DEN ED. Sal azar has

not shown that he will present a nonfrivol ous issue on appeal.

Carson v. Polley, 689 F.2d 562, 586 (5th Gr. 1982). Because the

appeal is frivolous, it is DISMSSED. 5th Cr. R 42. 2.
Sal azar pleaded guilty to a one-count information charging

himw th possession of marijuana with intent to distribute. He

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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was sentenced to 60 nonths inprisonnent, three years supervised
rel ease, and a $50 speci al assessment. Salazar filed a notion

under 28 U. S.C. 8 2255 alleging, inter alia, that his guilty plea

was involuntary The district court denied relief and di sm ssed
t he noti on.

The district court dismssed Salazar's claimthat his guilty
pl ea was involuntary because the district court did not inform
hi m of the mandatory m ni num sentence under the Sentencing
CGui delines as procedurally barred. On appeal Sal azar argues the
merits of the claim but does not challenge the basis of the
district court's dismssal. Therefore, the procedural-default

i ssue i s abandoned. See Yohey v. Collins, 985 F.2d 222, 224-25

(5th Gr. 1993) (issues not properly raised or briefed are
consi dered abandoned).

The district court denied Salazar's claimthat his guilty
pl ea was involuntary because he was suffering froma severe
headache during the guilty plea on the nerits. The district
court determ ned that there was insufficient evidence to
establish that Sal azar was suffering froma debilitating headache
during the guilty plea hearing. Salazar has not denonstrated
that the district court's factual finding that he did not suffer

froma headache is clearly erroneous, see United States v.

G pson, 985 F.2d 212, 214 (5th Cr. 1993), and he has not
denonstrated that he was inconpetent enter his guilty plea. See

Godinez v. Moran, 113 S. C. 2680, 2685-86 (1993).

Sal azar does argue that the district court inproperly

listened to the audi otape of the guilty plea hearing because it
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was not part of the record. The nagistrate judge granted the
Governnent's notion to supplenent the record with the audi ot ape,
and Sal azar did not appeal the order to the district court.
Therefore, this court does not have jurisdiction to review the
propriety of this order. See Colburn v. Bunge Tow ng, |nc.

F.2d 372, 379 (5th Cr. 1989).

, 883

| FP DENI ED; appeal DI SM SSED; notion for appointment of
counsel DENI ED. See Schwander v. Bl ackburn, 750 F.2d 494, 502
(5th Gr. 1985).




