IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50001
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
$6, 130.00 I N U. S. CURRENCY
Def endant ,

and RI CHARD R. OCHQA,
Cl ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 93-CV-695

August 14, 1995
Bef ore GARWOOD, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

Ri chard R Ochoa has noved for |eave to appeal in forma
pauperis (IFP) in his appeal fromthe district court's denial of
his notion to set aside a default judgnent. To proceed |FP on
appeal, Ochoa nust show that he is a pauper and that he wll

present a nonfrivol ous issue on appeal. Carson v. Polley, 689

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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F.2d 562, 586 (5th Gr. 1982). Cchoa has established his pauper status.

The di spositive issue on appeal is whether the district
court abused its discretion in denying |FP and refusing to set
aside the default judgnent because Ochoa had not shown excusabl e
neglect for failing to respond to the Governnent's conpl ai nt
agai nst the $6, 130.

FED. R CQv. P 55(c) provides that for good cause shown a
judgnent of default may be set aside in accordance with Rule
60(b). Under Rule 60(b), a court may relieve a party froma
final judgnment, order, or proceeding for "(1) m stake,

i nadvertence, surprise, or excusable neglect; . . . or (6) any
ot her reason justifying relief fromthe operation of the
judgnent." Feb. R CQv. P. 60(b). This court reviews a district
court's decision denying such relief for abuse of discretion.

Matter of Dierschke, 975 F.2d 181, 183 (5th Gr. 1992).

The judgnent on appeal is the district court's denial of
Cchoa's Rule 60(b)/55(c) notion. "[T]he denial of a Rule 60(b)
nmoti on does not bring up the underlying judgnent for review"

Matter of Ta Chi Navigation (Panama) Corp., S.A , 728 F.2d 699,

703 (5th Cir. 1984); see Aucoin v. K-Mart Apparel Fashion Corp.

943 F.2d 6, 8 (5th Cr. 1991) (appeal fromruling on Rule 60(b)
nmotion not treated as an appeal fromthe underlying order
itsel f).

A district court's ruling on a Rule 55(c) notion is reviewed
for abuse of discretion, but "the standard for setting aside a
default decree is less rigorous than [that for] setting aside a

judgnent for excusable neglect.”" See United States v. One Parcel
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of Real Property, 763 F.2d 181, 183 (5th Cr. 1985) (citation

omtted). Factors relevant to a determ nation under Rule 55(c)
is "whether the default was willful, whether setting it aside
woul d prejudice the adversary, and whether a neritorious defense
is presented.” Id. (citation omtted). Under either standard as
applied to Cchoa's appeal, there was no abuse of discretion.

Rul e 60(b) affords no relief if a party fails to receive

notice of the entry of a court's order. Lathamv. WIlIs Fargo

Bank, N. A, 987 F.2d 1199, 1204-05 (5th Cr. 1993). Denial of a

Rul e 60(b) notion under the "excusable neglect” clause is not an
abuse of discretion when the proffered justification for relief

is the i nadvertent m stake of counsel. Edward H. Bohlin Co. V.

Banning Co., 6 F.3d 350, 356-57 (5th Gr. 1993). A party has a

duty of diligence to inquire about the status of a case. |d. at
357. (G oss carel essness, ignorance of the rules, or ignorance of
the law are insufficient bases for Rule 60(b) relief. 1d.

To gain relief under Rule 60(b)(6), a party nust show the
initial judgnment to have been manifestly unjust. 1d. However, a
party remains under a duty to take legal steps to protect his own
interests. 1d. Cdause (6) of Rule 60(b) is a narrow neans of
acconplishing justice under exceptional circunstances. |d.
Cchoa's argunent for relief under Rule 60(b) admits his own
negligence in nonitoring the litigation and his own ignorance of
the law and rul es of procedure. The record shows proper notice
of the trial date was published, was received by Ochoa in prison,

and was sent to Ochoa's attorney.
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The district court did not abuse its discretion in denying
the Rule 60(b) notion for relief fromjudgnment. Because no
nonfrivol ous i ssue has been presented, the appeal is frivolous is

DI SM SSED. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983);
5STH QR R 42. 2.




