IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-41015
Summary Cal endar

M CHAEL McKI NLEY,

Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE

I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 2:95-CV-104

~January 10, 1997
Bef ore JONES, DeMOSS and PARKER, Circuit Judges.
PER CURI AM *

M chael MKinley appeals fromthe district court’s denial of
his petition for a wit of habeas corpus pursuant to 28 U S. C
8§ 2254. The respondent has filed a notion to dismss MKinley's
appeal as untinely filed. As the district court’s judgnent

denyi ng McKinley’s habeas application was entered on Cctober 31,

1995, and McKinley’'s notice of appeal was not filed until

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Decenber 13, 1995, his notice of appeal is untinely. See Fed. R
App. P. 4(a)(1). Because a tinely notice of appeal is a
mandatory precondition to the exercise of appellate jurisdiction,
the respondent’s notion to dismss i s GRANTED and MKinley’s

appeal is DISM SSED. See United States v. Garci a-Manchado, 845

F.2d 492, 493 (5th Cr. 1988).



