IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-41007

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ALBERTO ARTURO ORTEGA- MENA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(G 95- CV- 1469)

August 28, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Al berto Arturo Otega- Mena appeal s denial of relief pursuant
to 28 U . S.C. 8§ 2255. For essentially the reasons stated by Judge
Har non, we affirm

Appellant clains his guilty plea was "unlawfully induced."
Since he did not raise this issue on direct appeal, he is

procedurally barred fromraising it in this proceeding unless he

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



can show cause for his default and prejudice resulting from the

error. United States v. Drobny, 955 F.2d 990, 994-95 (5th Cir

1992) .

Appel lant contends that ineffective counsel caused his
default. W are not persuaded. He knew that the statutory nmaxi mum
sentence for his offense was l|ife inprisonnent and that the
sentenci ng gui delines would govern his sentence. TT 2-11-13. At
his rearraignnent, he acknowl edged that no one promsed him
anyt hi ng outsi de of the plea bargain to induce himto plead guilty.
TT 2-10. The only nention of a ten-year sentence was in reference
to the statutory mnimum TT-2-11. The judge infornmed appell ant
that by pleading guilty, he was waiving his right to trial and al
associated rights. TT 2-15. He has not briefed his contention
that counsel was ineffective for failing to obtain a witten plea
agreenent. And he has made only unsubstanti ated asserti ons about
poor interpretation and the short anount of tine he had to accept
t he pl ea bargai n.

Nor are we persuaded that appellate counsel was ineffective.
Appel I ant wai ved his right to appeal the speedy trial issue when he
wai ved his right totrial and all associated rights. TT 2-15. Nor
was trial counsel ineffective in failing to appeal t he
interlocutory order denying the notion to dismss. An order
denyi ng di sm ssal for speedy trial violations is not an appeal abl e

interlocutory order. See 28 U S.C. § 1292.



As not ed above, appellant failed to show that the governnent
prom sed him a ten-year sentence. Thus trial counsel could not
have objected to appellant's sentence on the grounds that it
violated the plea bargain. Appellant also failed to show that
trial counsel was ineffective for failing to nove for a downward
departure. A notion by the governnent is required for such a
departure. See Sentencing CGuidelines, 8 5Kl1.1

Finally, appellant has not shown that trial counsel was
ineffective for advising himto plead guilty because he has not
denonstrated prejudice. To succeed onthis claim he nust show (1)
that he woul d have pled not guilty with effective counsel; and (2)
that he woul d not have been convicted. He has done neither. He
presented no evi dence beyond his own assertions that he woul d have
pled not guilty. The evidence agai nst hi mwas overwhel m ng. Even
if the denial of his nmotion for dismssal for speedy trial
viol ations were reversed on appeal —as were his co-defendants' —
he would Iikely have been retried and convicted —as were his co-
def endant s.

W t herefore AFFI RM



