UNI TED STATES COURT OF APPEALS
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Summary Cal endar

REJELL Al RON TI LLIS,
Pl ai ntiff-Appellant,

ver sus

ROY A. GARCI A, Warden 11; DONNA M ALLEN,
Adm ni strative Sergeant; LEBARDO DELECON, JR ,
Correctional Oficer; KENNETH J. ORRELL, JR ,
Adm ni strative Sergeant,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- C-94-110)

Sept enber 20, 1996
Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM ~
Appellant Rejell Airon Tillis, #571596 represented
himself in a 8 1983 excessive force | awsuit agai nst Sergeant Donna
Al l en and prison guard Kenneth Orell of TDCJ. Although the case

was tried before a jury, the court granted a notion for judgnent as

Pursuant to Local Rule 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5.4.



a matter of law at the close of the evidence, and very liberally
construed, Tillis's appeal raises this issue. W find no error and
affirm

There was no dispute that physical force was used to
restrain Tillis on April 13 and June 13, 1993. The question was
whet her these officers participated in the use of force, and
whet her the force was excessive. The magi strate judge granted
judgnent as a matter of law to Sergeant Allen because the evidence
did not denonstrate any personal involvenent by Allen in either of
the incidents. Because there was no evi dence supporting a finding
that Al'l en was personally involved in either incident, the judgnent
as a matter of |aw was correct.

As to Oficer Orell, Tillis conceded that Orell was not
i nvol ved in the June 13 incident, rendering judgnent as a matter of
| aw proper on this claim

The only factual dispute therefore was whether Orel
used excessive force to injure or harm Tillis in a malicious or
sadi stic manner during the April 13 incident. Tillis testified
that he received an unprovoked beating by officers in which Orell
participated. He testified that Orell fell with both of his knees
on Tillis's face and that Orell’s attenpts to hit Tillis's face
agai nst the concrete and knock his teeth out resulted in a gash to
Tillis’s head and a cracked tooth.

Tillis s version of events was contradi cted not only by
several prison guards’ testinony, but also by a doctor’s testinony
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concerning the nature of Tillis's injuries. The jury was all owed
to view photos of Tillis taken inmmediately after the incident as
well as pertinent video tape. Ovrell denied that he dropped down
on his knees between Tillis" jaw area and his neck area. Al of
the guards consistently testified that Orell’s invol venent was
limted to holding the prisoner’s | egs down while | eg shackl es were
pl aced on him Moreover, Dr. Stark testified that the nedical
records for April 13 indicate that Tillis refused a physical
exam nation but the nurse noted two smal| abrasi ons, one above the
| eft eyebrow and one about the right cheek area. He testified that
if Orell had “dropped his knees” on Tillis’s back, neck, and back
of head area and picked up Tillis’s head and tried to slamit into
the concrete, as Tillis testified, Tillis would have suffered a
tremendous anmount of swelling about the face, |ips and nose, and
probably about the eye area. Dr. Stark also testified that bruises
about the neck and upper thoracic area would be observed. There
was, however, no indication in the nedical records that Tillis
suffered those types of injuries. The abrasions observed on Tillis
were consistent with his being quickly taken down and bei ng pl aced
on the ground.

Tillis did not wholly deny that he had engaged i n verbal
abuse of the officers and that he did threaten themafter the Apri
13 incident. He also admtted that he had fl ooded his toilet prior

to the June 13 use of force incident.



In reviewing a district court’s grant of the notion for
a judgnent as a matter of law, this court considers all of the
evi dence and reasonable inferences in the light nost favorable to

the party opposed to the notion. Portis v. First National Bank of

New Al bany M ssissippi, 34 F.3d 325, 327 (5th Gr. 1994). If the

facts and i nferences point so strongly and overwhel mngly in favor
of one party that reasonable jurors could not arrive at a contrary
verdict, granting the notionis proper. 1d. If, however, thereis
substanti al evidence of such quality and weight that reasonable
jurors, in the exercise of inpartial judgnent, mght reach
differing conclusions, the notion should be denied. |[d.

When considering an excessive-force claim “the core
judicial inquiry is . . . whether force was applied in a good-faith
effort to maintain or restore discipline, or maliciously and

sadistically to cause harm” Hudson v. McMIllian, 503 U.S 1, 7

(1992). Tillis conceded at |east that he engaged in provocative
conduct toward the officers on April 13. A video tape showed him
threatening the officers after the use of force. Tillis admtted
engaging in property destruction before the June 13 incident. In
the face of these adm ssions, conbined with the objective facts
that he refused a nedical examnation, his actual injuries
consisted of no nore than two scrapes, and there was no nedica

evi dence consistent with the nore severe type of injury he said he
recei ved, the magi strate judge was entitled to grant judgnent as a
matter of |aw No reasonable jury could have found that the
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officers applied force “maliciously and sadistically to cause
harm” It is true that under the Hudson test, a jury question wl|
often arise about the possible use of excessive force, but this is
one of the cases in which, after full trial on the nmerits, no

reasonable jury could have found for Tillis.

W are unable to wunderstand the rest of Tillis's

argunents and therefore do not address them

The judgnent of the trial court is AFFI RMED



