IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40905
Conf er ence Cal endar

DERRELL R. KI NG

Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE

I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. GC-95-CV-274

MBy 21, 1996
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *

Derrell King appeals fromthe district court’s dism ssal
pursuant to Rule 9(b) of the Rules Governing 28 U.S.C. § 2254
Proceedings of his petition for wit of habeas corpus. He
asserts that his attorney’s ineffectiveness was the cause for his

failure to raise in his first habeas petition the clainms he

raised in his second petition. Because there is no

Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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constitutional right to counsel in federal habeas, no error by

counsel in a habeas proceeding can constitute cause. Johnson v.

Hargett, 978 F.2d 855, 859 (5th G r. 1992). King has failed to
show cause or nmake a col orable show ng that a constitutional
vi ol ati on probably caused the conviction of an innocent person.

See McCd eskey v. Zant, 499 U S. 467, 502 (1991). The district

court did not abuse its discretion in dismssing the clainms under
Rul e 9(b).

AFFI RVED.



