IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40826
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DONALD LARAY FAGAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(5-95-CR-8-1)

July 18, 1996
Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Donald Laray Fagan entered a plea of
guilty to carjacking, aiding and abetting, and use of or carrying
a firearmduring a crinme of violence, in violation of 18 U S. C
88 2, 924(c)(1), and 2119, for which he was sentenced to 420 nont hs
of inprisonnent. On appeal, Fagan conplains of purported

sentencing errors regarding (1) a six-level upward adjustnent to

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



his offense | evel based on permanent or life-threatening injury,
pursuant to U S.S.G 8§ 2B3.1(b)(3)(C; (2) a four-level upward
adj ustnent for abduction, pursuant to U S.S.G § 2B3.1(b)(4)(A;
(3) an upward departure from the guidelines range based on
(a) extreme conduct, pursuant to 8§ 5K2.8, (b) nmultiple firearns
pursuant to 8§ 5K2.0, and (c) inadequacy of crimnal history
category pursuant to 8 4A1.3; and (4) a denial of reduction in
of fense level for acceptance of responsibility. For the reasons

set forthin United States v. Hawki ns, No. 95-40828, 1996 W. 361330

(5th Gr. Jun. 28, 1996), and for the additional reasons, peculiar
to Fagan, set forth below, we affirmhis sentence.

Qur opinion in Hawkins presents the details of the crimnal
conduct of a group of co-defendants of which Fagan was a nenber,
and sets forth our reasoning for affirmng the sane kinds of
adjustnents in offense | evel and the sane ki nd of upward departure
of which Fagan here conplains. W incorporate by reference that
reasoning, and affirmthose aspects of Fagan’s sentencing that are
essentially indistinguishable from those we affirnmed in Hawkins.
Specifically, for the reasons set forth in Hawkins, we affirmthe
si x-l evel upward adj ustnent based on permanent or |ife-threatening
injury, the four-level upward adjustnent based on abduction, and
the upward departure from the guidelines’ range based on extrene
conduct, multiple firearns, and inadequacy of crimnal history
category for Fagan. That |eaves only Fagan’s conpl ai nt regarding
acceptance of responsibility to be considered here.

Fagan argues that, in denying the decrease in offense |evel



for acceptance of responsibility, the district court erred in
considering Fagan’s jail escape pending sentencing. He insists
that his plea of guilty conserved judicial resources and saved the
governnent the tinme and expense of going to trial, thereby
entitling himto reduction for acceptance of responsibility. Not
surprisingly, Fagan does not address the consunption of judicial
and governnental tinme and resources resulting fromhis escape.

I n reviewing the sentencing court’s acceptance  of

responsibility determnation for clear error, United States V.
WAt kins, 911 F.2d 983, 984 (5th Gr. 1990), we afford that court
great deference. Section 3El.1; see Watkins, 911 F.2d at 985. A

guilty plea does not, in and of itself, warrant a reduction for

acceptance of responsibility. United States v. Paden, 980 F.2d

1229, 1237 (5th Gr. 1990), cert. denied, 498 U S. 1039 (1991).

The defendant bears the burden of proving entitlenment to the

downwar d adj ustnent for acceptance. United States v. Kinder, 946

F.2d 362, 367 (5th Cr. 1991), cert. denied, 503 U S. 987 and 504

U S. 946 (1992).

Fagan’s escape from custody before sentencing nmade him
eligible for an inposition of a two-point upward adjustnent for
obstruction of justice under 8 3Cl.1; he did not, however, receive
such an adjustnent. The guideline applicable to acceptance of

responsibility states that “[c]onduct resulting in an enhancenent

under 8§ 3C1.1 . . . ordinarily indicates that the defendant has not
accepted responsibility for his crimnal conduct.” § 3El1.1
coment. (n.4). The guidelines clearly contenplate such an



interaction of these two provisions.

In an al nost identical case, which involved a defendant who
had attenpted to escape fromjail while awaiting sentencing on a
federal firearns charge, the Tenth G rcuit held that the escape
attenpt justified the district court’s denial of a reduction for

acceptance of responsibility. United States v. Anpbs, 984 F.2d

1067, 1973 (10th G r. 1993). The Anbs court stated that
because the obstruction enhancenent and acceptance of
responsibility reduction are intertw ned, recognition of
t he obstruction enhancenent does provide grounds for the
denial of Defendant’s acceptance of responsibility
reducti on.
ld. at 1073. G ven the district court’s finding that Fagan had
escaped and the deferential standard of review applied to findings
regardi ng acceptance of responsibility, we conclude that the
district court did not commt reversible error in determning that
Fagan was not entitled to such a reduction.
For the foregoing reasons, and for the reasons set forth in
our opinion in Hawkins, the sentence inposed on Fagan by the

district court is, in all respects,

AFF| RMED.



