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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RAUL MONTES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(G92-CR-172-1)

) Sept enber 25, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

Raul Montes, #61361-079, appeals the dism ssal of his notion
to vacate, set aside, or correct his sentence under 28 U S.C. 8§
2255. Montes’ contention that it was inproper to refer to the §
2255 notion to the magistrate judge for findings of fact and a
recommendation is without nerit. H's assertion that the district

court’s summary denial of his notion violated the notice

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



requi renents of FED. R Qv. P. 56 is also without nerit, because
Rul e 8(a) of the Rules Governing Section 2255 Proceedi hgs provide
the applicable procedure for summarily dismssing his § 2255
not i on.

Montes’ assertion that he received ineffective assistance of
trial counsel prior to his guilty plea and during sentencing is
Wi thout nerit. See Kimmelman v. Morrison, 477 U S. 365, 375
(1986). And, the district court did not err by failing to conduct
an evidentiary hearing, because Montes’ notion and the record show
conclusively that he is not entitled to relief. See United States
v. Drummond, 910 F.2d 284, 285 (5th Gr. 1990), cert. denied, 498
U S. 1104 (1991).

Accordingly, Mntes’ notion for appointnment of counsel is
DENI ED, and the judgnent is

AFF| RMED.



