UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-40692

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

MARCOS ANTONI O SALI NAS- GRI MALDO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(M 94-CR-212-02)

Novenber 20, 1997

Bef ore REYNALDO G GARZA, KING and BENAVIDES, ClIRCU T JUDCGES
PER CURI AM !

This is an appeal froma decision of the United States
District Court for the Southern District of Texas, Judge Ricardo
Hi nojosa, presiding. |In this case, the Defendant- Appell ant,

Mar cos Antonio Salinas-Ginmaldo (“Salinas”), was convicted on a
charge of conspiracy to possess 150 kilos of marijuana, with
intent to distribute. Upon review of the oral argunents,

pl eadi ngs, briefs, and record on file, we AFFIRMthe decision of

IPursuant to 5TH CR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.



the district court.

Backgr ound

Def endant - Appel | ant Sal i nas was i ndicted on Novenber 8,
1994, in the McAllen Division of the Southern District of Texas,
ina 3 count indictnent. His brother, Luis Salinas (“Luis”) and
Jose Botello (“Botello”) were also included in this indictnent.
Count 1 charged the defendants with conspiring to possess 4 kil os
of cocaine with intent to distribute. Count 2 charged themwth
conspiring to possess 150 kilos of marijuana, with intent to
distribute. Count 3 charged themw th possessing 44 kil os of
marijuana with intent to distribute. Luis and Botell o nade pl ea
agreenents, and pled guilty to sone of the charges agai nst them
Salinas went to trial. At that trial, Salinas noved for a
judgnent of acquittal on all counts. Judge Ricardo Hinojosa
granted the notion as to counts 1 and 3. The case went to the
jury, and on February 21, 1995, after only a few hours of
del i beration, Salinas was convicted on count 2. On August 10,
1995, Judge Hi nojosa sentenced Salinas to 41 nonths in prison, to
be followed by a three-year term of supervised rel ease, and a $50
speci al assessnent.

Luis Salinas, brother of the Defendant-Appellant, was
arrested in May of 1994, when he was found in possession of 694

pounds of marijuana, after an investigation by the DEA in which



Agent Marvin Wnham (“Agent Wnhani) was a participant. After
this arrest, Luis was held in the H dalgo and Starr County jails.
However, Luis, a persistent fellow, still continued to manage his
drug operations fromthe jail house.

Agent W nham continued his investigation of Luis. He joined
with ot her nmenbers of the DEA and Agents Johnny Murad (“Agent
Murad”) and Joey Davi dson (“Agent Davidson”), officers of the
Lincoln Parish Sheriff’s Departnment in Louisiana, to organize a
joint investigation and sting against Luis. A fictitious
character, “Johnny Davidson,” was created by the undercover
operatives in this sting, and Agent Wnhaminstructed a jail house
informant, David Recio (“Recio”), to tell Luis that Johnny
Davi dson was a ready buyer of drugs in Louisiana, and woul d
accept collect calls from Luis.

On Septenber 22, 1994, Agents Miurad and Davi dson received a
package addressed to “John Davidson,” containing 44 kil os of
marij uana hi dden inside an air conpressor. The shipnent was
arranged by Luis Salinas. The paynent for this marijuana was
$55, 000, $46, 000 of which was payable in cash, and the bal ance
wth the title for a 1988 Ford pickup truck. The first paynent
of this was a $1500 paynent to be given to a wonman |l ater to be
known as “Ana,” who was said to be Luis’ wife. On Septenber 30,
1994, Agent Tony Santos (“Agent Santos”) gave the noney to the
woman in the parking lot of a McAllen store. The woman sped off
bef ore Agent Santos could speak with her. No one has ever quite
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figured out who Ana was, or what happened to the $1500.

Over the foll ow ng weeks, Luis and the agents had vari ous
conversations regardi ng paynent of the balance for the previous
transaction, and plans for future dealings. Various negotiations
ensued for further shipnents. During these conversations, plans
for shipnent of 119 pounds of marijuana and 3 to 4 kil os of
cocai ne were nmade. A neeting was arranged between the agents and
associ ates of Luis at the Doubletree Hotel in McAIlen, a |location
the agents had staked out, for Cctober 25, 1994.

On that date, Luis called the agents at the Doubletree. He
said he was having problens finding soneone to pick up the noney,
and that soneone would be there in a couple of hours. About 30
m nutes after that call, Botello showed up at the appointed room
Botell o had consuned a few quarts of beer, and appeared
intoxicated to the agents. Botello and the agents di scussed
paynment for the original transaction, and plans for the cocai ne
deal. Wen the noney was given to Botello, agents in the next
room who were nonitoring the neeting on video, burst in and
arrested him

Shortly after Botello' s arrest, Agent Miurad told Luis that
he had spoken to one of his nen in MAllen, and that this man had
gi ven the noney to soneone naned “Joe” who had cone to the hote
room Luis said he’d sent his friend “Marcos” to get the noney.
This was the first and only nention of a “Marcos” in sone 15 to
20 conversations Agent Murad had with Luis over several weeks.
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Luis asked if the noney had been picked up, and he was told that
it was.

During this time, surveillance agents were nonitoring the
Doubl etree Hotel. These agents observed Botell o wal k from near by
Archer Park to the Doubletree, and they attenpted to | ocate the
vehicle in which he arrived. Oficer Art Lopez (“Oficer Lopez”)
noticed a red Cougar which had been seen in two different
| ocations. He saw it park, a man get inside of it, and then
proceed south towards the city of Mssion, Texas. The car was
st opped, and the passengers were the Defendant-Appellant Sali nas,
his wife, and their child. A DEA agent who arrived to assi st
noticed that Salinas was the sane suspicious person he noticed
standing by a park bench in Archer Park at the tine of Botello' s
arrest.

Upon questioning, Salinas acknow edged that Luis was his
brother, and that he had given Botello a ride to MAlIen.

Sal i nas was asked what he was doing in Archer Park, and he
replied that he was at the park wal king for exercise. The

of ficers noticed that he was wearing sandals, and questioned his
choi ce of exercise footwear. Salinas said he always wore
sandal s, including when wal ki ng for exercise. He was then
arrest ed.

Botello testified at the trial that on the date in question
he went to an auto shop where he saw his friend Salinas. He said
Salinas asked himto help bring a broken-down car to the shop,
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and Botell o agreed. Botello says that on the way to MAllen, the
pl ans changed. Salinas said they were going to the Doubl etree
Hotel, and that he wanted Botello to get $46,500 froma nman naned
“Chris” (“Chris” was the undercover nane of one of the
operatives). Salinas repeated these instructions as Botello
drank his quarts of beer. Salinas also reportedly told Botello
to say that Luis sent him and that Botell o would get $200-300
for this.

Botello testified that he never net Luis, and that he never
asked Salinas why he was being asked to get the noney. He did
say that because of the anpbunt of noney involved, he figured it
was for marijuana, though he never asked. The governnent states
inits brief that he seened know edgeabl e about the details of
the marijuana and cocai ne deliveries in the videotaped neeting
with the undercover agents at the Doubletree. Botello testified
that when they arrived in MAllen, they stopped at Archer Park,
where Salinas repeated the instructions. Botello then went to

the room and as stated previously, was arrested.

St andard of Review and El enents of Proof
The standard for review for reviewi ng the sufficiency of
evi dence supporting a jury' s verdict in this GCrcuit is as
fol |l ows:

In our review of the sufficiency of the evidence
supporting a jury' s verdict, we determ ne whether,



viewi ng the evidence and the inferences that may be
drawn fromit in the light nost favorable to the
verdict, a rational jury could have found the essenti al
el enents of the offenses beyond a reasonabl e doubt. W
recogni ze that the jury was free to choose anong al
reasonabl e constructions of the evidence, and accept

all credibility choices that tend to support the jury’'s
verdict. W view the evidence, though direct and
circunstantial, as well as all reasonable inferences
fromthat evidence, in the light nost favorable to the
verdict. Moreover, we determ ne only whether the jury
made a rational decision, not whether its verdict was
correct on the issue of guilt or innocence. However,
we nust reverse a conviction if evidence construed in
favor of the verdict gives equal or nearly equal
circunstantial support to a theory of guilt and a
theory of innocence of the crine charged.

United States v. Dean, 59 F.3d 1479, 1484 (5th Cr

1995) (citations and quotation nmarks omtted), cert. denied, 116
S.C. 748 (1996); see also U S. v. Broussard, 80 F.3d 1025, 1030-
1031 (5th Gir. 1996), cert. denied, 117 S.Ct. 264 (1996); U.S. v.
Jamarillo, 42 F.3d 920, 922-923 (1994), cert. denied, 514 U S
1134 (1995).

The el enments of a drug conspiracy are: (1) the existence of
an agreenent between two or nore persons to violate narcotics
law, (2) the defendant’s know edge of the agreenent; (3) the
defendant’s voluntary participation in the agreenent. U S. v.
Pena- Rodri guez, 110 F.3d 1120, 1122 (5th Gr. 1997), cert.
deni ed, WL 562076 (1997); see also U S. v. CGonzalez, 76 F.3d
1339, 1346 (5th Gr. 1996). Mere presence at a crine scene is
not enough al one to support an inference of participationin a

conspiracy, but presence is one factor the jury may rely on.



US v. Maltos, 985 F.2d 743, 747 (5th Cr. 1992). On a related
note, while a conviction cannot be based solely on the existence
of a famlial relationship between the defendant and a crim nal,

i nferences fromsuch a fact may be conbined with other
circunstantial evidence to support a conspiracy conviction.
Broussard, 80 F.3d at 1031. Al so, because secrecy is the normin
an illicit conspiracy, the elenents of the offense may be proven
by circunmstantial evidence. U S. v. Geenwod, 974 F.2d 1449,
1457 (5th Gr. 1992). However, the court will not lightly infer
a defendant’ s know edge or participation in a conspiracy, and the
governnment may not prove up a conspiracy nerely by placing the
defendant in “a climate of activity that reeks of sonething
foul .” Mltos, 985 U. S. at 746.

Further, one may be guilty as a co-conspirator even if he
plays a mnor role, and that person need not know all the details
of the illicit enterprise. Geenwod, 974 F.2d at 1457. An
explicit agreenent to join the conspiracy is not needed, tacit
agreenent will suffice. 1d. Also, solong as it is not facially
i nsubstantial or incredible, the uncooborated testinony of a co-
conspirator, even one who has chosen to cooperate with the
prosecution in return for |leniency, may be constitutionally
sufficient evidence to convict. 1d. Testinony is incredible as
a matter of lawonly if it relates to facts that the w tness

coul d not possibly have observed or to events which could not



have occurred under the laws of nature. Pena-Rodriguez, 110 F. 3d
at 1123; see also U. S. v. Bernea, 30 F.3d 1539, 1552 (5th Cr.

1994), cert. denied, 115 S. Ct. 1825 (1995).

Di scussion and Anal ysi s

It was rational for the jury to convict Salinas. Wile it
is true that guilt-by-association is not an acceptabl e reason for
conviction, the prosecution had far nore evidence than a “nere
presence” argunent. The jury apparently believed that it was
nmore than just a coincidence that: (1) Salinas (by his own
adm ssion) drove Botello to a hotel, (2) where a known drug
deal er (Salinas’ brother) had arranged a neeting between a m nion
named “Marcos” (Salinas’ first nanme) and undercover agents who
were posing as drug dealers, (3) that Salinas told Botello
(according to Botello's testinony, which is not incredible as a
matter of law) all along the way that he was to retrieve a | arge
sum of noney (which Botello thought to be consistent with a drug
deal), and (4) that it was no coi ncidence that these people and
events crossed paths wth each other in space and tine at the
Doubl etree Hotel in MAIIen.

On the issue of the sumof noney and Botell o’ s invol venent,
this Crcuit has previously held that “drug traffickers are
unlikely to entrust a large portion of the proceeds fromtheir

illicit trade to an outsider, especially when the outsider is



aware of the valuable nature of the nerchandise he is carrying.”
US v. Gllo, 927 F.2d 815, 821 (5th Gr. 1991). Further,
regarding the use of Botello as a courier, this Crcuit has held
that the paynent of a |large sum of noney for a sinple errand may
be considered suspicious. U S. v. Qiroz-Hernandez, 48 F.3d 858,
865 (5th Gr. 1995); U S. v. Mrtinez-Mrcado, 888 F.2d 1484,
1491 (5th Gr. 1989). Also, the recruitnment of another to do an
illegal act does not relieve the recruiter fromcrimnal
liability. U S. v. Gonzal ez-Rodriguez, 966 F.2d 918, 921 (5th
Cr. 1992). It would be a reasonable inference for the jury to
think that Salinas did not want to take the risk of retrieving
the drug noney hinself, so he brought Botello along. Wile any
of these things alone would not have been enough to convict
Salinas, the weight of the events, all stacked together, would
allow a reasonable jury to convict him and such inferences pass
must er under the precedents set by this Crcuit.

As previously stated, under the standard of review of this
Circuit, we are to affirmthe decision of the jury as long as it
is rational. The only caveat is if the evidence gives equal or
near - equal evi dence of innocence. The evidence does not do so in
this case. The alternate story is that Salinas was sinply going
for a walk in Archer Park, by chance gave Botello a ride to where
a drug deal (arranged, again by chance, by Salinas’ brother) was

goi ng on, which Salinas was unaware of, and that Botell o was
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| ying about their conversation they had on the ride to MAlIen.
This seens far less credible than the story supporting
conviction, and does not rise to the |evel of equal or near-equal
evi dence of innocence. Therefore, we will not disturb the

verdict of the jury or the sentence inposed.

Concl usi on
The prosecution net its burden in providing evidence |inking
Salinas to the drug conspiracy. The jury’ s decision was
rational, and was not based on inproper inferences or prejudices.
Therefore, the decision of the district court and the conviction

of Salinas is AFFI RVED

AFFI RVED.
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