IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40668
Summary Cal endar

JACKI E DON GARDNER
Pl ai ntiff-Appellant,
vVer sus

BERNARD MALONE; DANNY PHI LLI PS
and B. J. MCOY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Eastern District of Texas
(3:94-Cv- 25)

February 9, 1996
Bef ore REAVLEY, SM TH and PARKER, Circuit Judges.

PER CURI AM *

Jacki e Don Gardner, proceeding pro se and in forma pauperis,
brought two 8 1983 actions agai nst Lamar County Jail nedi cal
clerk Bernard Mal one, Lamar County Jail “head jailer” Danny
Phillips, and Lamar County sheriff B.J. MCoy (“Defendants”).
Gardner had been brought to the Lamar County Jail for violating
his parole. Wile there Gardner alleged he was deni ed nedi cal

care in violation of the Ei ghth Arendnent and was deni ed access

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



to the courts in violation of the First and Fourteenth
Amendnents. The district court granted sunmary judgnment for the
def endants, and then deni ed Gardner’s postjudgnent “Motion for
Reconsi deration of Sunmary Judgnent.” Gardner now appeal s.
Because summary judgnent was appropriate and because the district
court did not abuse its discretion in denying Gardner’s notion,
we affirm

BACKGROUND

Gardner arrived at the Lamar County Jail as a parole
violator with a right armanputation and a prosthetic arm On
February 16, 1994, Gardner devel oped a knot on his stunp and put
in a sick call request. Gardner asserts he was deni ed nedi cal
attention for 37 days for the knot on his stunp.

Gardner asked to go to the law library to find out what he
could do about this delay, but was told he did not have any case
pendi ng and did not need access to a law library. On May 11,
1994, Gardner then filed his first suit under 42 U S.C. § 1983
asserting a denial of access to a law library and deliberately
i ndi fferent medi cal care.

On May 7, 1994, jail officials confiscated Gardner’s
prosthetic armafter a fight broke out at the jail. Gardner
asked that his stunp be wapped, and a Dr. Work ordered his stunp
wrapped two days later. Gardner’s stunp was w apped three tines
in the next week. Gardner, asserting it should have been wapped
every day, again asked for access to a law library and was again

r ef used. On June 7, 1994 Gardner filed a second § 1983 suit



asserting i nadequate nedical care in not having his stunp w apped
daily and denial of access to a law library. The district court
consolidated the two conplaints and referred the cases to a

magi strate.

The defendants filed a notion for summary judgnent,
asserting the defense of qualified imunity. The magistrate
j udge recommended that the notion be granted after determ ning
that the defendants had not been deliberately indifferent to
Gardner’s serious nedi cal needs and that Gardner had not
denonstrated prejudice fromthe denial of access to a | aw
library. By order entered April 28, 1995, the district court
adopted the report and recommendati on of the magi strate, granted
the defendants’ notion for sunmary judgnent, and di sm ssed
Gardner’s clains with prejudice.

Gardner filed a “Mdtion for Reconsideration of Summary
Judgnent” on May 22, 1995, reasserting his previous clains and
adding allegations of retaliation by jail officials for
exercising his right of access to the courts. The district court
initially ordered a hearing on the notion, but on reconsideration
vacated that order and denied Gardner’s notion. Gardner now
appeal s.

DI SCUSSI ON

W treat Gardner’s notion for reconsideration as a Rule
60(b) notion because it was filed nore than ten days after the
entry of judgnent. See Lavespere v. N agara Mach. & Tool Wrks,

Inc., 910 F.2d 167, 173 (5th Cr. 1990), cert. denied, 114 S. C



171 (1993). W reviewthe district court’s decision denying the
nmotion for abuse of discretion. Carim v. Royal Caribbean Cruise
Line, Inc., 959 F.2d 1344, 1345 (5th Gr. 1992). W review
summary judgnent de novo. International Shortstop, Inc. v.
Rally’s, Inc., 939 F.2d 1257, 1263 (5th GCr. 1991), cert. denied,
502 U. S. 1059 (1992).

Deni al of Adequate Medical Care

Gardner contends on appeal (and contended in his notion for
reconsi deration) that the Lamar County Jail had no provisions for
handi capped prisoners, such as safety rails, controlled access to
showers, and non-skid floors, thus causing himto fall in the
shower, and that he received inadequate nedical care for the
injury to his stunp caused by his fall. He clains that the jail
failed to abide by the standards established under the Anericans
wth Disabilities Act of 1990, 42 U S. C. § 12101 et seq., and
that this failure constituted cruel and unusual puni shment under
the Ei ghth Amendnent. He also clains that his jailers and
inmates ridicul ed and abused hi mdue to his handi capped st at us.

These clains were raised for the first time in the notion
for reconsideration, however. 1In his initial conplaint, Gardner
only alleged that he had been denied nedical care for thirty-
seven days for a “large knot” that had fornmed on his stunp and
requested that “nedical treatnment [be] easier to get.” In his
suppl enental conpl aint, Gardner alleged that his prosthetic arm
had been taken fromhim that his stunp was not being w apped

daily as ordered by a doctor (but was instead wapped only every



third or fourth day), that he had not been noved fromthe fl oor
to a bottom bunk as a doctor had ordered, and that he had been
deni ed nedical treatnent in February and March of 1994.

This court need not consider argunents that were raised for
the first time in a postjudgnent notion. Hanchey v. Energas Co.,
925 F.2d 96, 99 (5th G r. 1990); Fehl haber v. Fehl haber, 681 F.2d
1015, 1030 (5th Gir. 1982), cert. denied, 464 U.S. 818 (1983).
An issue not properly preserved for appeal will not be considered
unless it is a purely legal one and the error is so obvious that
failure to consider it would result in a mscarriage of justice.
Fehl haber, 686 F.2d at 1030. Here the issues are factridden.

Nor can we say that the district court abused its discretion
when it denied Gardner’s postjudgnent notion without holding a
Spears hearing on his new all egations. Gardner had anple
opportunity to raise these clains earlier in the proceedi ngs.

As for his original clains, Gardner nust prove that
officials acted with deliberate indifference to Gardner’s serious
medi cal needs. WIlson v. Seiter, 501 U S. 294, 303 (1991). The
medi cal records submitted by the defendants denonstrate that
Gardner received nedical care for all his various nedica
conplaints. The nedical records denonstrate that his stunp was
monitored by two different doctors and that Gardner received
antibiotics and treatment for the condition fromthe tine he
first conplained of the knot.

Gardner’s conpl aint that officer Mal one wapped the stunp

only every three days rather than every day does not denobnstrate



deliberate indifference to a serious nedical need. The doctor
prescribed wapping with an ace bandage. Malone did so. Gardner
conpl ai ned about Ml one’ s techni que and Mal one was given
instruction by the doctor. The defendants are entitled to
summary judgnent on Gardner’s nedical care clains.

Denial of Access to a Law Library

Prisoners have a constitutional right of access to the
courts, and that access nust be adequate, effective, and
meani ngful. Bounds v. Smth, 430 U S 817 (1977). Access to the
courts is protected by the First Arendnent right to petition for
redress of grievances and the Fourteenth Amendnent guarantees of
procedural and substantive due process. Jackson v. Procunier,
789 F.2d 307, 310-11 (5th Gr. 1986). This right can be
satisfied through appoi nted counsel, access to a law library, or
access to legally trained paraprofessionals. Bounds, 430 U S. at
830-31. The right of access includes the ability to file a
legally sufficient claim Mrrowv. Harwell, 768 F.2d 619, 623
(5th Gr. 1985). The filing of a |legally cogni zabl e conpl ai nt
moots a right of access claim Mann v. Smth, 796 F.2d 79, 84
(5th Gir. 1986).

In his conplaints, Gardner clainmed he was deni ed access to
the courts with regard to his nedical care clains. Cearly,
however, the nedical care clains were legally cognizable, and
under Mann sunmary judgnment on the denial of access clains is

appropri ate.



In his notion for reconsideration Gardner all eges he was
deni ed access not only for his nedical care clains but also for
certain other legal matters, including a parole violation
revocation hearing, a social security claim and a m sdeneanor
charge of DW-Second O fense. Gardner may have hinted at these
other legal matters in his objections to the nmagistrate’'s report,
where he stated:

(10) Further The Petitioner Had Ot her Legal Interest (sic)

I n Which He Requested Access, And Had He Been Al |l owed That

Access He Wuld Have Stated Those Interst (sic) As Wll In

Hs Oiginal Conplaint, And The Petitioner Wuld Note That

In Hs Answer To The Defendants Mtion For Sumrary Judgenent

He Did In Fact Make Mention O That Fact On Page Ei ght (8)

Section VIII By Stating That He Did Have Legal Interest In

Action At The Tinme O Request.

The district court did not abuse its discretion in refusing
to consider the new facts alleged in Gardner’s objections or
postjudgnment notion. See Macias v. Raul A, 23 F.3d 94, 97 (5th
Cr.), cert. denied, 115 S.C. 220 (1994) (a plaintiff who
clarifies his clains in his objections or a notion for
reconsideration is not entitled to have those cl ai ns consi dered
as anendnents to his conplaint). Courts are “bound by the
allegations in the conplaint, and are not free to specul ate that
the plaintiff ‘“mght’ be able to state a claimif given yet

anot her opportunity to add nore facts to the conplaint.” Id.

Retal i ati on

Gardner argues in his postjudgnent notion that he was
retaliated against for exercising his right of access to the
courts. The allegations of retaliation include being put in
solitary confinenent, being ridiculed and abused by guards and

7



i nmat es, and bei ng denied nedical care. Gardner’s stay in
solitary confinenent |lasted fromJune 1, 1994, until his transfer
to another facility on July 6, 1994.

| f Gardner raised his retaliation claimfor the first tine
in his Rule 60(b) notion, as the jail officials argue, this court
need not consider the issue on appeal, see Hanchey, 925 F.2d at
99; Fehl haber, 681 F.2d at 1030, and the district court did not
abuse its discretion in denying the notion on this ground.

It appears, however, that Gardner raised a retaliation claim
in his supplenental conplaint of June 7, 1993, in which he
all eged that he was placed in solitary confinenent the day after
jail officials discovered he had filed the first of his civil
rights suits.?

Nevert hel ess we cannot say that the district court abused
its discretion in denying his postjudgnment notion. Gardner nade
no nmention of his retaliation claimin response to the
def endants’ notion for sunmary judgnent or in his objections to

the magi strate’s report and reconmendati on. Nor has he nade any

!Rel evant portions of that conplaint read as foll ows:

(3) May 9 Dr Wrk asked that | be noved to a bottom bunk
and taken off the floor. Nothing was done untill My
31. Just before jail standards cane to inspect the new
jail at that tinme | was placed in solitary confindnent
(we get to shower and use phone after 6 p.m only) |
was told this was the only bottom bunk in the jail.
Al'so no TV or legal library.

All ny legal [mail] is open before it gets to ne.

On May 14 | filed Guvil Action No. 3.94cv25 because of
medi cal treatnent. [the first conplaint] On May 24,
1994 Judge W Iiam Wayne Justice assigned to your [the
magi strate’s] court. On June 1 1994 this letter was
returned to me opened this is the reason | was put in
Lock down.

—_~
(o)
——



sworn statenents, in his opposition to sunmary judgnment or
ot herwi se, creating a genuine issue of material fact regarding
his retaliation claim W cannot find an abuse of discretion in
the district court’s denial of Gardner’s notion. See Fehl haber,
681 F.2d at 1030 (failure to brief and argue an issue i s grounds
for finding that the issue has been abandoned).
CONCLUSI ON

Gardner’s appeal is without nerit. He did not receive
deli berately indifferent nedical care, he was not denied access
to the courts, and the district court did not abuse its
discretion in refusing to consider his retaliation claimand the
new factual allegations contained in his Rule 60(b) notion. The
judgnent of the district court is affirnmed.

AFFI RVED.



