IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40658

JAMES PAUL JCOHNSON,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional Division,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
USDC No. 6:95-CV-206

April 2, 1997
Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *

Janes Paul Johnson appeals the district court’s denial of his
habeas corpus petition. For the reasons stated below, we affirm
the judgnent of the district court.

I

Janes Paul Johnson was convicted in 1992 for burglary of a
habitation and is serving a life sentence in the custody of the
Texas Departnent of Crimnal Justice, Institutional D vision as an

habi tual of f ender. The underlying facts are reported in the

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



opi nion of the state appellate court affirm ng the conviction and
sentence on direct appeal:

[ T] he home of Jackie and Carol i ne Barker was burgl ari zed
on June 6, 1991. On the sane day, Appellant visited for
about five mnutes at the hone of the next door nei ghbor,
U Z Bell, inquiring after Barker and his famly. A
nor e di stant nei ghbor saw an autonobile |ike Appellant’s
parked at the Barker nobile hone, although he could not
identify Appellant as the car’s driver. U Z Bell
identified Appellant’s photograph as the photograph of
the man who had visited himand asked about the Barkers
on the day of the burglary. Appellant was a forner in-
| aw of Jackie Barker and was well known to him A
warrant was issued for Appellant’s arrest.

Seventeen days later, a highway patrol officer in
Ozona stopped Appellant in an unrelated charge.
Appellant initially gave a false nanme. Deputy Sheriff
Tim Hooten went to Ozona from Rains county to arrest
Appel  ant for the Barker burglary. In Ozona, Hooten gave
Appel l ant a M randa warni ng, and then asked Appellant’s
perm ssion to search the car he had been driving when
arrested. Appellant consented to the search, provided he
was allowed to be present. The search disclosed a
canera, a coin purse, and a Ctown Royal bag, all itens
taken in the burglary of the Barker residence.

Johnson filed a petition seeking a wit of habeas corpus in
the district court. The respondent answered, conceding that
Johnson had exhausted his state renedies. The magi strate judge
recommended that the petition be denied. The district court
adopted the recommendation of the nmagistrate judge, and entered
judgnent dismssing the petition. Johnson gave notice of his
appeal . The district court issued a certificate of probabl e cause

(a "CPC'") for an appeal.



I

Johnson attacks his conviction on four grounds. First, he
mai ntains that the indictnent against himwas defective and that
the defect deprived the trial court of jurisdiction. Second,
Johnson contends that the prosecutor nmade unfair reference to his
failure totestify at trial in contravention of his Fifth Amendnent
rights. Third, Johnson contends that the evidence was insufficient
to convict him Fourth, Johnson mmintains that he received
i neffective assistance of counsel. Before we address the nerits of
the case, however, we nust determ ne whether this case is properly
before the court given the anendnents to 28 U. S.C. § 2253 effected
by the Antiterrorismand Effective Death Penalty Act.

11

The Antiterrorismand Effective Death Penalty Act (Pub.L. 104-
132, 110 Stat. 1214)(the "Act") was signed into law on April 24,
1996. Title I of the Act addresses habeas corpus reform Section
102 of the Act anended 28 U.S.C. § 2253 to require a prisoner in
state custody to obtain a "certificate of appealability" (a "COA")
before proceeding with an appeal. 28 U.S.C. 8§ 2253(c)(1)(A). Prior
to the adoption of the Act, a prisoner was required to obtain a CPC
before his appeal could proceed.

A COA may issue only if the applicant has made a "substanti a
show ng of the denial of a constitutional right." 28 U S.C 8

2253. This language varies slightly fromthat used to define the



standard for granting a CPC.! Nevertheless, we have determ ned
that the standard for granting a CPC and a COA are the sane.
Drinkard v. Johnson, 97 F.3d 751, 756 (5th Cr. 1996). Therefore,

a court may treat an application for a CPC as an application for a

CQOA. See Drinkard, 97 F.3d at 756

Nevert hel ess, additional concerns are rai sed when a prisoner
has been granted a CPC prior to the adoption of the Act. W cannot
sinply treat a previously granted CPC as a COA. The Act introduced
an additional requirenment for issuing a COA: a judge granting a COA
must specifically identify the issues upon which the COA is being
i ssued. Therefore, a CPC could only be treated as a substitute for
a COAif the granting judge fortuitously identified the i ssues upon
whi ch the CPC was granted. Because nost CPCs do not identify the
i ssues upon which they were granted, we are forced to either refuse
the prisoner's appeal until a COA is obtained pursuant to the Act,
or refuse to give retrospective application to this narrow portion
of the Act.

In Brown v. Cain, No. 95-30870, 1997 W 20736 (5th G

Jan. 21, 1997) we resol ved this question, holding that an appel | ant
who has obtained a CPC before the Act was adopted is not required

to also obtain a COA. I n nmaking this determ nation, we applied the

I'n Barefoot v. Estelle, 463 U S. 880, 103 S. Ct. 3383 (1983),
the Court stated the standard governing the i ssuance of a CPC. the
applicant nust nake "a substantial showing of the denial of a
federal right." [1d. at 893 (enphasis added).




anal ysis established in Landgraf v. USI Film Products, 511 U S.

244, 114 S.Ct. 1483 (1994).

Under the Landgraf approach, we begin by determ ning whet her
Congress evinced a clear intent to have the statute apply
retrospectively. Section 2253 gives no indication that Congress
intended that it be given retrospective application.? Accordingly,
we proceed to determ ne whether the statute is of the type that may
be applied retrospectively.

A statute is not to be applied retrospectively if doing so
would “inpair rights a party possessed when he acted, increase a
party’s liability for past conduct, or inpose new duties wth

respect to transactions already conpleted.” Landgraf, 511 U S. at

2 Section 2253, as anmended by the Act, states as foll ows:

(c)(1) Unless a circuit justice or judge issues a certificate of
appeal ability, an appeal nmay not be taken to the court of appeals
from--

(A) the final order in a habeas corpus proceeding
in which the detention conplained of arises out of
process issued by a State court :

(2) Acertificate of appealability may issue under
paragraph (1) only if the applicant has nade a
substantial showing of the denial of a constitutiona
right.

28 U. S. C. 8§2253.

Thi s | anguage reveal s no Congressional intent that the statute
shoul d apply retrospectively. Likew se, a thorough exam nation of
Title | of the Act, inits entirety reveals no intent to require
retrospective application. Simlarly, the legislative history of
the Act reveals no nention of retrospective application.



1505. This test is designed to protect individuals from having
their "settled expectations" being swept away, wthout fair
war ni ng.

In Brown, we noted that "[the appellant] had requested and
received the right to appeal; his 'settled expectation' was that he
had successfully passed all procedural hurdles to this court's
consideration of his clans." Brown, 1997 W. 20736. Br own
concluded that when a prisoner had obtained a CPC before the
adoption of the Act, the Act woul d not be retrospectively applied,
and the prisoner could proceed with an appeal wthout also
obtaining a COA. Brown clearly governs this case. Therefore, the
Act will not be retrospectively applied to Johnson, and he may
proceed with his appeal w thout obtaining a COA. Accordingly, we
proceed to the nerits of the case.

|V
A
Def ective I ndictnent

The state indictnent initially alleged that the burglary was
commtted in Hopkins County. Subsequently, the clerk crossed out
“Hopkins” and wote in “Rains” wthout the trial court’s
aut hori zati on. Johnson contends that this action rendered the
i ndi ctment fundanentally defective, and that this defect deprived

the trial court of jurisdiction. See Mourlett v. Lynaugh, 851 F. 2d

1521, 1523 (5th Gr. 1988)(In reviewng a habeas petition, this

court is not free to review the sufficiency of a state crimna



indictnment wunless the defect robbed the trial court of
jurisdiction.).

If the question of the sufficiency of the indictnent is
presented to the hi ghest state court, consideration of the question
is foreclosed in federal habeas corpus proceedings. 1d. This issue
was presented to the Texas Court of Crimnal Appeals in Johnson’s
state habeas petitions. The state court denied the applications
without written orders. Hence, we decline to review this issue.?

B
Unfair conmment on failure to testify

During his closing argunent, the state prosecutor stated:

What does he have in the car? He's got a canera;
he’s got a bracelet; he’s got a coin purse; and, he’'s got
that Crown Royal bag.

Where did they cone fronf

From Jacki e Barker’s house.

That was never challenged that these itens right

here didn't cone from Jacki e Barker’s house.

The defendant’s counsel objected that the argunent constituted an
i nperm ssible reference to Johnson’s failureto testify. The trial

court overruled the objection. Johnson contends that the

3The magi strate judge al so took judicial notice that the Texas
trial court had jurisdiction over both Rains and Hopki ns Counti es
and concluded that the trial court could not have been deprived of
jurisdiction by the typographical error in the indictnent.



prosecutor’s remark deprived hi mof his due process right to a fair
trial. W are unpersuaded.

This court has held that such a reference is well within the
bounds of the Fifth Anendnent. “The Fifth anmendnent prohibits a
prosecutor fromcomenting directly or indirectly on a defendant’s
failure to testify. A prosecutor may coment, however, on the
failure of the defense, as opposed to the defendant, to counter or

explain the evidence.” United States v. Borchardt, 809 F.2d 1115,

1119 (5th Cr. 1987) (internal citations omtted). “A statenent
violates the Fifth Anendnent if the prosecutor intended to coment
on the defendant’s failure to testify or if ajury would naturally
and necessarily interpret the prosecutor’s remarks in that [ight.”

Montoya v. Collins, 955 F.2d 279, 286-87 (5th Cir.1992)(internal

quotations omtted). The jury would not naturally and necessarily
interpret the prosecutor’s remark as a coment on Johnson’s failure

to testify. The prosecutor’s argunent was not i nproper.



C
Sufficiency of the evidence
Johnson chal | enges the sufficiency of the evidence presented
to prove his guilt. The standard for testing the sufficiency of
t he evidence in a federal habeas review of a state court conviction
is whether, “after view ng the evidence in the |ight nost favorable
to the prosecution, any rational trier of fact coul d have found the
essential elenents of the crinme beyond a reasonable doubt.”

Jackson v. Virginia, 443 U S. 307, 319, 99 S. . 2781, 2791-92

(1979). This standard nust be applied wth reference to the
substantive elenents of the crimnal offense as defined by state

| aw. lsham v. Collins, 905 F.2d 67, 69 (5th Gr. 1990). At the

time Johnson commtted the offense, Texas Penal Code provision 8§
30.02 defined the elenents of burglary, in pertinent part, as
fol |l ows:

(a) Aperson commts [burglary] if, without the effective
consent of the owner, he:

(1) enters a habitation, or a building (or any
portion of a building) not then open to the
public, wth intent to conmt a felony or
theft; or . . . ;

(3) enters a building or habitation and
commts or attenpts to commt a felony or
theft.

(d) An of fense under this section is a felony of the
first degree if:

(1) the premises are a habitation

Tex. Penal Code Ann. 8§ 30.02 (West 1994).



Where “a state appellate court thoughtfully reviews the issue
of sufficiency of the evidence, that court’s determnation is

entitled to ‘great weight.’” Parker v. Procunier, 763 F.2d 665,

666 (5th Cr. 1985)(citation omtted). Review of the state
appellate court’s opinion reveals that the court thoughtfully
consi dered Johnson’ s challenge to the sufficiency of the evidence.
Because Johnson “was i n unexpl ai ned possession of itens taken from
the Barker’s hone seventeen days after the burglary” and because
Johnson “was at the Barker honme on the day of the burglary [and]
knew the victins,” the state appellate court held that “the
evi dence was sufficient for a rational trier of fact to find the
essential elenents of the offense beyond a reasonabl e doubt.”

Johnson argues that the jury could not have reasonably
concluded that he was present at the Barker house and that the
items seized from his car were the itens taken from the Barker
house. The evidence is to the contrary.

U Z Bell positively identified Johnson as the person who
canme to his house and asked about the Barker residence. Jackie and
Carol i ne Barker both testified that Johnson did not have perm ssion
to come into their house. Jackie Barker further testified that he
gave a list of itenms mssing from his honme to the sheriff’s
departnent. After Johnson’s arrest, Barker went to the sheriff’s
office and identified several of the stolenitenms. Caroline Barker
testified that she kept jewelry in a Crown Royal bag. She al so

identified a rubberized coin purse, a charm bracelet and the

-10-



caner a. Deputy Tim Hooten testified that he seized all of the
above itens from Johnson’s autonobile. A reasonable juror could
convi ct Johnson on the basis of this testinony.

In the |ight of the evidence presented and t he deference given
to the state court’s assessnent of such evidence, we find that the
evi dence was sufficient to convict the defendant.

D
| neffective assistance of counsel

Johnson contends that he received ineffective assistance of
counsel at trial. In order to prove that his counsel was
i neffective, Johnson nust show that his attorney’s perfornmance was
deficient and that the deficient performance prejudiced the

def ense. Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. C.

2052, 2064 (1984). To show deficient performance, Johnson nust
overcone the “strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e professi onal assistance.” |1d.
“[T] he ‘“prejudice’ conponent of the Strickland test . . . focuses
on the questi on whet her counsel’s deficient performance renders the
result of the trial unreliable or the proceeding fundanentally
unfair.” 1d. at 689. A court need not address both conponents if
the petitioner makes an insufficient show ng on one. |d. at 697.
“[S]trategic choices made after thorough investigation of |aw and
facts relevant to plausible options are virtually unchal | engeabl e;
and strategic choices nade after |l ess than conplete investigation

are reasonabl e precisely to the extent that reasonabl e prof essi onal

-11-



judgnents support the limtations on investigation.” Black V.
Collins, 962 F.2d 394, 401 (5th Cr. 1992)(internal quotations and
citation omtted).

Johnson contends that he told his attorney to contact a
W t ness, Janmes Everet Sills, who would testify that he was present
when Johnson purchased the thirty-five mllineter canera. The
magi strate judge determned that this claim was w thout nerit
because Johnson had failed to show that the existence of the
wi t ness was brought to the attention of Johnson’s attorney.* The
magi strate judge noted that Johnson’s contention was underm ned by
the Barkers' positive identification of the canera. Because
Johnson failed to establish the facts underlying this ineffective-
assistance claim he has not shown that his attorney was
professionally unreasonableinfailingtoinvestigate this w tness.

Johnson al so contends that his attorney shoul d have requested
a curative instruction regarding the legality of the search and
sei zure. Under state law at the tinme of the trial, when the
evidence raised an issue regarding the legality of a search and
seizure, the jury should be instructed to disregard any evidence
obt ai ned through the search and seizure if it believes there is a
reasonabl e doubt whether the search and seizure was |legal. Tex.

Code Crim Proc. art. 38.23(a) (West Supp. 1996). In his brief to

“The magi strate judge al so noted that Johnson had failed to

denonstrate that Sills was available for trial. In his affidavit,
Sills stated that he was a longtine Texas resident and that he
woul d have been willing to testify at Johnson’s trial.

-12-



this court, Johnson did not explain why he believes that the search
and seizure were illegal. Johnson argued in his brief in the
district court that his testinony at the suppression hearing
denonstrated that the search was nonconsensual. Johnson may not
i ncorporate this argunent in his appellate brief by reference. See

Yohey v. Collins, 985 F. 2d 222, 225 (5th Gr. 1993) (holding that

appel l ant could not incorporate in his brief his argunments from
other pleadings). In any event, the argunent does not establish
that his counsel acted unprofessionally. The defendant’s counsel
litigated the suppression notion. Deputy Hooten testified that
Johnson consented to the search of the vehicle. Al though Johnson
denied that he had consented to the search, the trial court
credited Hooten’s testinony--not an unreasonable decision
consi dering Johnson’s nine prior felony convictions. |t was not
pr of essi onal | y unreasonabl e for Johnson’s | awer to fail to request
an instruction, and there is no reason to believe that the trial
court would have given the instruction if it had been requested.
Johnson contends that his attorney rendered ineffective
assistance in failing to request an instruction on circunstanti al

evidence.® In Hankins v. State, 646 S.W2d 191, 197-200 (Tex.

Crim App. 1983) (opinion on rehearing) the Texas Court of Crim nal
Appeal s abolished Texas’s circunstantial evidence charge. Under

that charge, juries were instructed to exclude, to a noral

SAgai n, Johnson attenpts to incorporate his district court
briefing by reference.

- 13-



certainty, every ot her reasonabl e hypot hesi s except the defendant’s

guilt. In Geesa v. State, 820 S.W2d 154, 161 (Tex. Crim App

1991) (en banc) the court rejected the reasonable hypothesis
anal ysis for review of the sufficiency of circunstantial evidence,
directing appellate courts to apply instead the rationality
standard of Jackson. Johnson’s attorney was not professionally
unreasonable in failing to request a circunstantial evidence
char ge.

For the reasons stated in this opinion, the judgnent of the
district court is

AFFI RMED
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