IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40611
Summary Cal endar

JOSE | NEZ GAMEZ,
Pl ai ntiff-Appellant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-93-Cv-182
March 1, 1996
Bef ore WENER, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

José I nez Ganez appeals fromthe district court's dism ssal
of his petition for wit of habeas corpus, 28 U S.C. § 2254. He
argues that: 1) he was denied due process and his right against
self-incrimnation when he was required to don a ski nask,
resenbling the one worn during the conm ssion of the crinme, for
an in-court identification; 2) he was denied his Sixth Amendnent

right to confrontation when the trial court limted his cross-

exam nation of Roberto Lopez, the acconplice and co-defendant,

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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and Reynal do Ram rez, the individual shot in the robbery; 3) he
was deni ed due process when the trial court instructed the jury
that he could be convicted on a | ess cul pable state of m nd; 4)
the trial was rendered fundanentally unfair and he was denied his
right to confrontation when the trial judge allowed testinony of
a |l aw enforcenent officer regarding an anonynous tel ephone cal
that led to his arrest; and 5) he was deni ed due process when the
prosecutor nmade a statenent that he had been incarcerated pending
trial.

We have reviewed the argunents and the record and find no
reversible error. Ganez was not deni ed due process when he was
required to don a ski mask for an in-court identification. Ganez
was not denied his right to confrontation when the trial court
limted cross-exam nation of Roberto Lopez and Reynal do Ram rez.
The adm ssion of Oficer Rivera' s testinony did not render the
trial fundanentally unfair, nor did it deny Ganez the right to
confrontation. Accordingly, we affirmthese issues essentially
for the reasons stated by the magi strate judge. Ganez was not
denied his right against self-incrimnation when he was required
to don the ski-mask. See Schnerber v. California, 384 U S. 757,
761 (1966); United States v. Roberts, 481 F.2d 892, 894 (5th Cr
1973). He was not denied due process when the trial court
instructed the jury on requisite state of mnd. See Henderson v.
Ki bbe, 431 U. S. 145, 154 (1977); Ex parte Bartness, 739 S.W2d
51, 53 (Tex. Crim App. 1987). He was not deni ed due process

when the prosecutor, in the presence of the jury, stated that he
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had been incarcerated pending trial. See Darden v. Wi nwi ght,
477 U.S. 168, 181 (1986).
AFF| RVED.



