IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40537

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

V.

JOHN LAVWVRENCE DONDY; JOHN EDWARD HUTCHERSON,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(G95-CR-32-1)

March 22, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

John Law ence Dowdy and John Edward Hut cherson appeal from
the judgnents of conviction for possession with intent to
distribute 330 kilograns of marijuana, aiding and abetting, and
conspiracy to possess with intent to distribute 330 kil ograns of
mar i j uana.

Hut cher son argues that the evidence was insufficient to
support his convictions. The marijuana at issue was found in

front of a |load of |inmes, papayas and produce in a tractor-

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



trailer driven by Dowdy; Hutcherson was a passenger. The
evi dence showed that Dowdy and Hut cherson shared a cl ose busi ness
rel ati onshi p; Hutcherson al one nade the pickups of |inmes, papayas
and produce; the marijuana was not placed in the vehicle by any
of the three produce suppliers; Dowdy and Hutcherson |eft J&D
sonetinme between 10:00 p.m and 11:00 p.m; the | ast purchase of
fuel was between 2:00 a.m and 2:30 a.m (allow ng sufficient
time to load the marijuana after their departure fromJ&D); and
Dowdy and Hut cherson appeared very nervous at the checkpoint.
The jury heard Dowdy's and Hutcherson's testinony and chose to
di sbelieve their explanation concerning their |ack of know edge
of the presence of marijuana in the trailer, their whereabouts
during the tinme they left J& and the tinme that they actually
left the Silver Spur, and their visible nervousness. The jury
was free to choose anong reasonabl e constructions of the
evidence. In addition to his visible nervousness at the
checkpoi nt, Hutcherson's presence with the truck at all tinmes and
the tinme-gap between conpletion of the |oading and their actual
departure support the jury's finding that Hutcherson was guilty
beyond a reasonabl e doubt. Construing the evidence in favor of
the verdict, there was sufficient evidence to support
Hut cherson's convi ction on each count of the indictnent.

Dowdy and Hut cherson both argue that the district court
abused its discretion in instructing the jury that certain
factors may be evidence of know edge. Dowdy specifically

chal | enges the reference to the concept of "nervousness" as



addi tional evidence of guilt. They contend that the jury
instruction | essened the Governnent's burden of proof and shifted
the burden to the defendants in violation of due process. The
chal | enged portion of the instruction contains no presunption.

It uses the terns "may" and "if any" and is clearly a permssive
inference. The district court did not abuse its discretion in
formulating the jury instruction.

AFFI RVED.



