MARTHA A.

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40466
Summary Cal endar

DEAVER
Pl ai ntiff-Appellant,

ver sus

A BEAUMONT TEXAS COMVERCE BANK
TRANSI TI ON MANAGEMENT SERVI CES CO. ,

Def endant s- Appel | ees

Appeal fromthe United States District Court for the

Before K
GARWOOD,
Pl ai
from her
March 3,
al | egi ng

district

Eastern District of Texas
(1:94- CV-300)

February 6, 1996
NG GARWOOD and DENNI'S, Circuit Judges.”

Crcuit Judge:

ntiff-appellant Martha A Deaver (Deaver) was term nated
position with defendant-appell ee Texas Commerce Bank on
1993. She brought this suit against her former enployer
age discrimnation, and Texas Comerce Bank noved the

court for summary judgnent as to all of Deaver’s clains.

The district court granted the notion, and Deaver now appeals. W

affirm

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Facts and Proceedi ngs Bel ow

Deaver went to work for First Gty Bank of Beaunont (FCBB) in
1952. Serving as a secretary, she was eventually pronoted to
secretary for the Chairman of the Board. In 1975, Deaver began
wor ki ng in the Consuner Lendi ng Departnent of FCBB as an assi st ant
cashier. In 1977, she took on the additional responsibilities of
supervi sor for | oan operations. In 1979, she was el ected Assi st ant
Vi ce President of Consuner Lending, a position which she held for
three years. In 1983, Deaver was pronpoted to Vice President of
Consuner Lending, and continued in that position until she was
appoi nted Manager and Vice President of Consunmer Lending in Apri
1991.

In October 1992, FCBB—along with many other First City Bank
subsidiaries and affiliates—failed and was taken over by the FDI C
Texas Commerce Bank (TCB) acquired what had been FCBB (and ot her
First Gty banks) on February 24, 1993, and reopened FCBB as New
First City Bank - Beaunont. TCB forned a whol |l y-owned subsi di ary
conpany called Transition Managenent Services Co. (TMsSC), which,
anong other functions, enployed the forner enployees of FCBB
pendi ng TCB' s determi nation of which enpl oyees woul d be retained.?

Deaver was notified in October 1992 that she was to be
transferred from FCBB' s downtown branch to its Gateway Branch in
Beaunont (Gateway) effective Novenber 1992. Although Deaver had

built up a substantial custoner | oan portfolio and client base over

! TCB and TMSC w Il be referred to collectively as TCB.
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the years, she was required to turn this portfolio over to her
replacenent at the downtown branch. At Gateway, Deaver was
enpl oyed as a “Personal Banker” because TCB did not have the
position “Consuner Lender”. Clay Witten (Witten), a forty-four-
year-old TCB enployee, and Tomm e Kennedy (Kennedy), a branch
manager in her fifties, were already serving as Personal Bankers
when Deaver, at age fifty-seven, arrived at Gateway.

On March 3, 1993, Sherry Pool Turner (Turner), the Vice
President and Human Resources Director for TCB, infornmed Deaver
that she had been termnated. |In response to Deaver’s inquiries,
Turner stated that she was fired due to job duplication, and
refused to comment further.

Deaver filed this suit against TCB in the court bel ow on My
24, 1994, alleging that TCB had violated (1) Title VII of the G vil
Ri ghts Act of 1964, as anended, 42 U. S.C. 8 2000e, et seq.; (2) the
Age Discrimnation in Enploynent Act, 29 U . S.C. 8 621, et seq.; and
(3) the Texas Conm ssion on Human Rights Act, Tex. Rev. Cv. Stat.
Ann. Art. 5221k (repeal ed and codified as Tex. Lab. Code § 21.001,
et seq.).?

I n response to Deaver’s al |l egati ons, TCB provi ded sone i nsi ght
into its decision to term nate Deaver. As a backdrop to this
decision, TCB stated that it had determ ned that the Gateway Branch

had a sufficient |loan volune to justify the continued enpl oynent of

2 Although Deaver initially brought allegations against TCB of
both gender and age discrimnation, only the allegations of age
discrimnation are at issue on this appeal.
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only two | enders. Kennedy’s additional managerial responsibilities
secured her position as one of the two | enders who woul d be kept
on. Deaver and Whitten were both considered for the renaining
position. In its Statenment of Position to the EEOC, TCB gave the
follow ng reasons for its decision to termnate Deaver: (1) Deaver
had received negative reports from her supervisors, whereas the
former FCBB officers had given Whitten favorabl e recommendati ons;
(2) Deaver had conpl eted no college work or formal credit training
while Wiitten had approxi mately twenty years of experience in the
credit and col |l ections arena;® and (3) Deaver’s | oan production and
client base were inferior to Witten's.*

TCB filed for sunmary judgnent as to all of Deaver’s clainms on
February 22, 1995, and the district court confronted consi derabl e
evidence as to each of these factors relating to Deaver’s
termnation. Turning to the first, and decidedly nobst critical,?®
of these factors—that Deaver had recei ved negative reports fromher
supervi sors—ICB put abundant evi dence before the district court to

explain its unfavorable view of Deaver’s job perfornmance. TCB

® Wiitten was enpl oyed by FCBB at the Gateway branch in 1990.
4 In its nmotion for summary judgnent, TCB nmaintained that the
decision to term nate Deaver was nade wi t hout any consi deration of
Wiitten's relative strengths and weaknesses. By conpari son,
Deaver’s clainms are premsed on the contention that TCB fired
Deaver in order to retain the services of a younger enpl oyee.

® Both John Raney (Raney), Executive Vice President of TCB, and
Turner testified in their depositions that they relied primarily
upon non-docunented i nformati on obtai ned fromDeaver’s supervisors
in constructing their evaluations of Deaver; Raney testified that
in maki ng his decision he accorded approximately seventy percent
wei ght to the negative coments of fornmer FCBB officers.
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noted that the final decision to term nate Deaver was nmade by Raney
and Turner. Raney testified that the decision in Deaver’s case was
based primarily on information obtained fromfornmer FCBB officers;
however, Raney and Turner al so considered information obtained in
an interview of Deaver, as well as docunents reflecting Deaver’s
j ob performance in 1991 and 1992. Turner sumred up the inpression
she fornmed of Deaver in the course of collecting this information
as follows: “Martha resisted change. She questions managenent’s
deci sions. She was a chronic conplainer. This was not the type of
behavi or we wanted.” Raney was advised by Wlton Wiite (Wite),
former Chairman of the Board and CEO of FCBB, that Deaver “was not
the best fit for the job, that she was uncooperative and not
supportive of nmanagenent decisions.” Raney also was told by
Shelton McClure (McClure), Deaver’s immedi ate supervisor, and Gene
Chanbliss, forner Vice President and Manager of New First Cty
Human Services, that Deaver had reacted negatively to, and was
unsupportive of, nmanagenent’s decision to relocate the consuner
| endi ng departnent to a different floor within the First Cty Bank
Bui | di ng. Additionally, Wiite and MCdure advised Raney that
Deaver had reacted negatively and unreasonably when a question
arose regarding her job title and responsibilities in 1991, and
McClure further reported that Deaver had “reacted very negatively”
to her transfer to Gateway. Finally, Tonm e Kennedy, fornmer Senior
Vice President of Gateway, infornmed Raney that Deaver was “a
mar gi nal - performance enployee who did only what was marginally

requi red and spent the | east anmount of tine to do the job.” Turner



received simlarly negative assessnents of Deaver’s performance in
1991 and 1992 from Deaver’s superi ors.

Deaver responded to this evidence on several levels. First,
she chal | enged these criticisns and assessnents general ly, offering
evidence that, up until the day before her term nation, she boasted
an unbl em shed record docunenting her forty-one years with FCBB
Recogni zi ng, however, that this conmendabl e docunented testinony to
her enpl oynent history did not include the years 1991 or 1992, ° she
al so challenged the criticisns specifically, offering rebuttal to
or explanation for several of these daming oral evaluations. In
response to Raney’s testinony that he consi dered Deaver’s absence
for forty-eight days during 1992 to have been unsatisfactory,
Deaver put forward evidence that these absences stenmmed from her
nmot her’ s deat h. Deaver also challenged Raney’'s and Turner’s
negati ve perceptions of Deaver’s conduct on several occasions; she
mai nt ai ned t hat Raney and Turner vi ewed her conduct negatively only
because t he epi sodes were descri bed to themby her fornmer superiors
in a negative light. For exanple, Deaver contended that, despite
McCure' s assertions, her reaction to managenent’s decision to
transfer her to Gateway shoul d not have been objectively perceived
as indicative of a resistance to change. According to Deaver, her
| ong tenure denonstrated that she had no such resistance.

Turning to TCB' s second basis for term nating Deaver in favor

® Deaver put forward evidence that her |ast regular perfornmance

eval uation, conducted in 1990, was highly |audatory, and that,
through no fault of Deaver’s, no witten evaluations of her were
performed by her supervisor, Shelton McC ure, during 1991 or 1992.
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of Whitten—that Deaver had conpleted no college work or fornmal
credit training while Witten had approximtely twenty years of
experience in the credit and coll ections arena—Deaver offered the
rebuttal that personal bankers do not have responsibility for
determ ning credit worthiness, but even if they did, her eighteen
years of on-the-job experience nore than conpensated for her |ack
of formal instruction.

Finally, addressing TCB's third basis for termnating
Deaver —t hat her | oan production and client base were inferior to
Wi tten’ s—Deaver argued in her notion for summary j udgnent that TCB
acted arbitrarily in considering only the production reports from
Novenber and Decenber 1992, and January 1993. Deaver acknow edged
that Raney was provided with only those production reports, but
neverthel ess maintained that Raney should have taken steps to
secure other reports from nore representative periods. Deaver
enphasi zed that during this period (W nter 1992-1993), Witten was
operating froman established client base and | oan portfolio while
she had effectively been forced to start from scratch

Considering this evidence, the district court granted TCB' s
nmotion for sunmmary judgnent as to all of Deaver’s clains. Deaver
filed a tinely notice of appeal.

Di scussi on

This Court reviews a grant of summary judgnent de novo,
drawi ng all reasonable inferences in favor of the nonnovant and
determ ni ng whet her the evidence in the summary judgnent record is

such that no reasonable juror could find in favor of the nonnovant.



Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1089 (5th Cr.

1995).

Deaver maintains that she has established a prinma facie case
of age di scrim nation in t he present —=reducti on in
wor kf orce” —context. I n support of this contention, Deaver cites

this Court’s holding in Thornbrough v. Colunbus and G eenville
Rai |l road Co., 760 F.2d 633 (5th Gr. 1985), in which we determ ned
that a plaintiff seeking to nake out a prima facie case in this
cont ext nmust:

“(1) satisfy the standing requirenents of the [ADEA]

statute by showing that [she] is within the protected

group and that [she] has been adversely affected —e. g.,

di scharged or denoted—by the enpl oyer’ s deci sions

(2) show that [she] was qualified to assune another

position at the time of the discharge or denotion; and

(3) produce ‘evidence, circunstantial or direct, from

which a fact-finder m ght reasonably conclude that the

enpl oyer intended to discrimnate in reaching the

decision at issue.’” 760 F.2d at 642 (citation omtted).
Havi ng shown that she was over the age of forty,’ that she was
di scharged by TCB, and that she was qualified to assune another
position at the time of her discharge, Deaver naintains that she
established the first two el enents of her prima facie case. Deaver
notes in her brief to this Court that TCB has conceded that these
two elenents are established in the present case. Draw ng al
i nferences in favor of Deaver, we will accept that she established
these two el enents of her prinma facie case.

Turning to the third el enent of Deaver’s “reduction-in-force”

7 29 U.S.C. 8§ 631(a) provides that the protections afforded by the
ADEA wi I | apply to persons “at |east 40 years of age.”
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prima facie case, however, this Court finds that Deaver has failed
to adduce “evidence, circunstantial or direct, fromwhich a fact-
finder mght reasonably conclude that [TCB] intended to
discrimnate in reaching the decision at issue.”® In its notion
for summary judgnent, TCB quoted from Deaver’s deposition to
support its position that Deaver adduced no evidence of age
di scrim nation:

“Q Do you think [Clay Wiitten, then age 44] had an
unfair advantage over you?

A I n one aspect, yes.
Q What is that one aspect?
A He was mal e, he was younger, and he nade | ess noney.
Q Ckay. Wiat is the source of your contention that
he had an unfair advantage because he was a mal e?
A Because | feel that because | was an ol der woman and

made nore noney and could have been a liability on
the i nsurance programthat he was chosen over ne.

Q What is the source of your feeling in that regard?

A There’s no source. | just—that’'s the way | feel.
And | think the fact that—you know, that there
was no indication yesterday of what questions were
asked or what type of interview probably underlines

8 I'n Thornbrough, this Court expounded on this third requirenent

of a prima facie case:

“[T]he plaintiff mnmust ‘produce sone evidence that an
enpl oyer has not treated age neutrally, but has instead
di scrim nated based upon it. Specifically, the evidence
must |l ead the factfinder reasonably to conclude either
(1) that defendant consciously refused to consider
retaining or relocating a plaintiff because of [ her] age,
or (2) that defendant regarded age as a negative factor
in such consideration.’” 760 F.2d at 642 (quoting
Wllians v. General Mdtors Corp., 656 F.2d 120, 129-130
(5th Gr. 1981), cert. denied, 102 S. C. 1439 (1982)).
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what | feel.

Q But there’s no basis for your feeling in that regard
ot her than specul ation on your part, correct?

A Wll, | do know that nost of the people that | canme
in contact with in those few days fromT.C B. were
younger enpl oyees; and nost of themwere male.”?®
Deaver presently argues that the follow ng facts conbine to
establish the third elenent of her prima facie case pursuant to
this Court’s decision in Thornbrough: (1) Deaver and Wi tten were
bot h consi dered for the single remining consuner | endi ng position;
(2) Deaver worked for FCBB and its predecessors from 1952 to 1993,
serving as a consuner |ender from 1977 to 1993; (3) Witten, aged
forty-four, joined FCBB as a consuner |ender in 1990; and (4)
Whitten' s previous experience was in collections. Deaver distills
these facts to the observation that Wiitten, a younger man wth
| ess experience, was retained i nstead of her. Additionally, Deaver
argues that TCB inadvertently used “euphem sns for age” when
descri bing Deaver’s failings, thus exposing TCB s discrimnatory
intent. |n support of her contention that the facts underlying
this observation establish the third elenent of her prim facie
case, Deaver draws again fromthis Court’s holding in Thornbrough:
“[T]he fact that the enployer cannot retain every

enpl oyee is not conclusive. The question is why, given
the enpl oyer’s need to reduce his workforce, he chose to

° In Waggoner v. City of Garland, Texas, 987 F.2d 1160, 1165 (5th
Cr. 1993), this Court held that a plaintiff’s subjective belief
that her termnation resulted from age discrimnation 1is
insufficient to establish an ADEA cl aim

0 gpecifically, Deaver points to statements characterizing her as
“not a good fit,” “resistant to change,” and not “aggressive”.
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di scharge the ol der rather than t he younger enpl oyee. By

shifting the burden of production to the enployer, this

is the question that we hope to answer.” 760 F.2d at

645.

TCB presented abundant evidence to the district court to
substantiate its contention that Deaver was term nated on the basis
of unfavorable feedback from her forner superiors and poor | oan
pr oducti on. The TCB personnel ultimately responsible for the
decision to term nate Deaver reached this decision only after they
had consulted several of Deaver’s forner superiors, interviewed
Deaver, and reviewed her personnel file. Furthernore, it is
undi sputed that these sources of information painted a |largely
unattractive portrait of Deaver as an enployee during 1991 and
1992. Wil e Deaver has presented evidence to explain and counter
sone of this damaging information, she has adduced no evidence
tending to show that TCB did not actually rely on the adverse
reports it received.

Even in the present “reduction-in-force” context, when an
enpl oyer relies on information (which is not facially absurd)
regardi ng an enpl oyee and in good faith nakes a busi ness deci sion
concerning the enployee based on that information, then any
subsequent challenges to the nerit or validity of the information
relied upon should not be utilized to “second-guess” the enpl oyer’s
decision. This is particularly true in the present situation, as
TCB did not rely primarily onits own eval uations of Deaver, but on
the observations and concl usions of persons who ostensibly nade
t hese observations and forned these concl usions before TCB had an
interest in evaluating Deaver. In this situation, the ultimtely
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determ ned objective nerit of these criticisns of Deaver proves
nothing as to TCB, but only as to Deaver’'s (fornerly FCBB)
superiors. “Thus, theinquiry islimted to whether [TCB] believed
[these criticisms] in good faith and whether the decision to
di scharge [Deaver] was based on that belief.” Wggoner v. Cty of
Garland, 987 F.2d 1160 at 1165-66 (5th Gr. 1993) (footnote
omtted).

In De Anda v. St. Joseph Hospital, 671 F.2d 850 (5th Cr.
1982), this Court applied this reasoning in a slightly different
context. De Anda, a hospital pharmacist, brought a Title VIl suit
agai nst her enpl oyer after she was fired for failing to i nvestigate
the potential inconpatibility of two solutions being adm ni stered
together to a hospital patient.! De Anda i ntroduced evi dence t hat
the solutions were conpatible and St. Joseph presented evi dence to
the contrary. Addressing this evidence, this Court observed:

“We do not feel it is within our real mof expertise, nor

is it our duty, to determne if inconpatibility existed.

St. Joseph nmintained that De Anda shoul d have checked

for inconpatibility and that her failure to do so was the

reason for her termnation; not whether there was, in

fact, an inconpatibility. Wether St. Joseph was wong

in its determnation that she should have checked is

irrelevant, as long as its belief, though erroneous, was

the basis for the termnation.” Id. at 854 n. 6

(citation omtted).

See al so Jones v. Flagship Intern., 793 F.2d 714, 729 (5th Cr.

1986), cert. denied, 107 S.C. 952 (1987) (“. . . Flagship need not

1" De Anda clained that the real reason for her disnmissal was that
she had reported her supervisor to the hospital adm nistration for
what she perceived as racial discrimnationin hiring, and that her
termnation constituted nothing nore than retaliation for her
whi st | e- bl ow ng.
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have been correct inits basis for suspendi ng and di schargi ng Jones
to show that its actions were notivated for non-retaliatory
reasons. . . . It is sufficient, as the district court held, that
‘Fl agshi p had reasonabl e grounds, or in good faith thought it did,’
for its suspension and term nati on of Jones’ enploynent”) (footnote
and citations omtted); Singh v. Shoney's, Inc., 64 F.3d 217, 219
(5th Gr. 1995) (where enployer term nated Si ngh based on petition
sent to enployer alleging Singh had engaged in discrimnatory
conduct, “The focus of our inquiry is not whether the initial
petition contained falsehoods or was racially notivated, but
whet her Shoney’ s reasonably believed the allegation and acted on it
in good faith”).

In the present case, therefore, Deaver failed to adduce
sufficient evidence to establish any connecti on between her age and
TCB' s decision to termnate her enploynent, and neither her
specul ative allegations nor her responses to the unfavorable
information relied upon by TCB raise a genuine issue of materi al
fact as to whether or not TCB had an age-di scrimnatory notive for
term nating her.??

Concl usi on

For the foregoi ng reasons, the judgnent of the district court

12 Regardl ess of what is required to establish discrimnatory

actions or aninus in a context allegedly involving “pretext for
discrimnation,” we need not reach this issue at present because
Deaver has raised no question of fact as to TCB s non-
discrimnatory explanation for her termnation. See Rhodes v.
GQui berson G| Tools, 39 F.3d 537, 544-545 (5th Cr. 1994), reh’'g
granted, 49 F.3d 127 (1995).
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