IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40426
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CLI FFORD BERRY

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:94-CR-62-6
(Cct ober 17, 1995)
Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *
Berry contends that the district court failed to give
acceptabl e reasons justifying its upward departure and that the
departure was unreasonable. The decision to depart fromthe

Sentencing Guidelines is reviewed for abuse of discretion.

United States v. MKenzie, 991 F.2d 203, 204 (5th Cr. 1993). An

upward departure will be affirmed if the district court offers

accept abl e reasons for the departure and the departure is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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reasonable. United States v. Lanbert, 984 F.2d 658, 663 (5th

Cr. 1993) (en banc).

Under U . S.S.G 8 4A1.3, "[i]f reliable information indicates

that the crimnal history category does not adequately reflect
the Iikelihood that the defendant will commt other crines,

the court may consider"” departing fromthe guidelines.

"[W het her the defendant was pending trial or sentencing on

anot her charge at the tine of the instant offense" is such

information. See § 4Al.1(d).

The district court upwardly departed because Berry conti nued
to traffic in crack cocaine while on bond awaiting trial for
trafficking in crack. The reasons for the upward departure
articulated by the district court are findings of fact that this

court reviews for clear error. United States v. Pennington, 9

F.3d 1116, 1118 (5th Cr. 1993). Berry has not shown that the
district court was clearly erroneous in finding that his crimnal
hi story category did not adequately represent his recidivist
t endenci es.

Wth respect to the reasonabl eness of the departure, the
district court has wide discretion in determ ning the extent of

the departure. United States v. More, 997 F.2d 30, 37 (5th

Cr.), cert. denied, 114 S. C. 647 (1993). In this case, the

district court did not abuse its discretion in upwardly departing
fromthe guidelines and in choosing the next crimnal history
category to determ ne Berry's sentence.

AFFI RVED.



