IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40389
Summary Cal endar

SHARON P JOHNSON,
Pl ai ntiff-Appellant,
V.
EAST TEXAS LEGAL SERVI CE | NCORPORATED
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(5:93 Cv 117)

July 23, 1996
Before KING H G3 NBOTHAM and STEWART, Circuit Judges.
PER CURI AM *
Sharon P. Johnson appeals the district court’s granting of
summary judgnent in favor of East Texas Legal Services (“ETLS’)

on her claimof race discrimnation. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND
Johnson brought this Title VII action agai nst ETLS, alleging
discrimnation on the basis of her race. She clains that she was

pai d i nequi tabl e wages and deni ed training because she is

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



African- Areri can.

When Johnson was pronoted from her position as Assistant to
t he Managing Attorney to her present position as Pro Bono
Coordi nator, her salary was increased from $22,525 to $23, 375 --
an increase of $1,350. Four years |later, when Debbie Salter, a
Caucasi an woman, was pronoted from Legal Secretary to Pro Bono
Coordi nator, her salary was increased from $18, 700 to $23, 900 --
a much |l arger salary increase ($5,200) than Johnson had received.

Later, Johnson and a Caucasi an wonan requested perm ssion to
attend a Pro Bono Conference in Mssouri. Both were denied
approval to attend this conference. In addition, Johnson was not
selected to attend a conputer training session for case-handling
staff. Al case-handl ers, Caucasian and African-Anrerican, were
selected to attend this training session. Johnson was not a
case-handl er. Johnson clains that she was denied training
requests on several other occasions, but none is docunented in
t he record.

Because Johnson offered no evidence that the expl anations
of fered by ETLS were either untrue as a matter of fact or a nere
pretext for illegal discrimnation, the trial court determ ned
that ETLS s treatnent of Johnson was not racially notivated.
Concl udi ng that there were no questions of fact to be presented
to ajury, the court granted ETLS s notion for summary judgnent.

Johnson tinely appeal ed.



1. DI SCUSSI ON

This court reviews the granting of summary judgnent by the
trial court de novo and uses the sanme standards as the trial
court in determ ning whether sunmary judgnent was appropriate. A
party is entitled to summary judgnent if it can denonstrate that
there is no genuine issue of material fact and that it is
entitled to judgnent as a matter of law Fed. R Cv. P. 56(c);

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

The noving party bears the burden of establishing that there

are no genuine issues of material fact. Lockart v. Kobe Steel

Ltd. Const. Machinery Div., 989 F.2d 864, 868 (5th Cr. 1993).

I f the novant satisfies its initial burden of denonstrating the
absence of a material fact issue, the non-novant nust identify
specific evidence in the summary judgnent record denonstrating
that there is a material fact issue concerning the essenti al

el enments of its case for which it wl bear the burden of proof at

trial. Forsyth v. Barr, 19 F.3d 1527, 1533 (5th Cr. 1994). In

determ ning whether there is an issue of material fact, we review
the evidence bearing on the issues, viewng the facts and
i nferences drawn therefromin the |ight nost favorable to the

non-noving party. Lenelle v. Universal Mqg. Corp., 18 F.3d 1268,

1272 (5th Gr. 1994). However, a party opposing a summary

j udgnent notion may not rest upon nere allegations contained in
hi s pl eadi ngs, but nust set forth and support by summary judgnent
evi dence specific facts show ng the exi stence of a genuine issue

for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255-57




(1986) .

In the absence of direct evidence of discrimnation, a
plaintiff can establish a prim facie case of disparate treatnent
internms and conditions of enploynent by showing (1) that she is
a nenber of a protected class, (2) that she suffered adverse
treatnent in the terns and conditions of her enploynent, and (3)
that simlarly situated enpl oyees outside the protected class

were treated differently. Cf. Mayberry v. Vought Aircraft Co.,

55 F.3d 1086, 1090 (5th Gr. 1995 (“In work-rule violation cases,
aTitle VII plaintiff nmay establish a prim facie case by show ng
‘either that he did not violate the rule or that, if he did,

whi te enpl oyees who engaged in simlar acts were not punished
simlarly.””). Once a prima facie case has been established, the
burden shifts to the defendant to proffer a legitimte,

nondi scrimnatory reason for its enploynent decision. Myberry,
55 F.3d at 1089. |If that is done, the burden then shifts back to
the plaintiff to denonstrate that the defendant’s proffered
reasons were a pretext for discrimnation. 1d.

In this case, ETLS concedes that Johnson was given a snaller
raise than Salter and “deni ed” training. However, ETLS explai ned
that Salter was pronoted froma | ower position than was Johnson
and that, according to the salary schedule and policy manual, a
| arger pronotion requires a larger raise in pay.! ETLS

denonstrated that the pay raises were not arbitrarily determ ned

W note that Johnson was, and continues to be, the highest
paid Pro Bono Coordi nator.



at the discretion of the Executive Director, but conputed with
the formula required by the collective bargai ni ng agreenent
bet ween ETLS and the Uni on. ETLS al so presented non-
discrimnatory reasons for its training decisions. Johnson was
not included in the conputer training session for case-handlers
because she is not a case-handler. She was not sent to the Pro-
Bono Conference because ETLS chose not to send any enpl oyees to
the conference. Thus ETLS has net its burden to articul ate
| egitimate, non-discrimnatory reasons for its actions.

Johnson offered no evidence that the explanations offered by
ETLS were either untrue as a matter of fact or nmere pretext for
illegal discrimnation. Johnson’s affidavit does no nore than
reiterate the allegations in her conplaint. Her attachnents are
equal |y conclusory. Johnson’s statenent that ETLS was “taking
care of” the Caucasi an enployee is a conclusory assertion that,
W t hout nore, carries no |legal weight. Conclusory statenents in
an affidavit do not provide facts that will counter summary
j udgnent evidence, and testinony based on conjecture alone is
insufficient to raise an issue to defeat summary judgnent.

Lechuga v. Southern Pacific Transp. Co., 949 F.2d 790, 798 (5th

Cr. 1992). Anong Johnson’s attachnents was a deposition by
Darrell Thomas, a nenber of the ETLS Board. At nost, Thomas’s
deposi tion suggests that Johnson was not given a raise that she
deserved; it does not support an inference that any unfairness
was due to racial discrimnation.

Addi tional ly, Johnson suggests that because ETLS never



deni ed her charges of discrimnation prior to filing its answer
to her conplaint, its silence should be automatically consi dered
an adoption of her assertions. However, failure to contest an
assertion is evidence of acquiescence only if it is natural under

the circunstances to object. Southern Stone Co., Inc. v. Singer,

665 F.2d 698, 703 (5th Gr. 1982). The circunstances in this
case do not give rise to the inference that the Defendants
conceded di scrimnation.

Accordingly, we find that Johnson failed to show specific
facts denonstrating that there is a genuine issue of nmateri al
fact for trial. Therefore, we conclude that the trial court did

not err in granting summary judgnent in favor of ETLS.

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



