IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 95-40353 and
95- 40354
Summary Cal endar

M CHAEL MORENG,
Pl ai ntiff-Appellant,
ver sus
CAVPBELL TAGGART BAKI NG COMPANI ES, | NC.
STEVE BERNHARD, BOB BAHR, and
BOBBY HOWARD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-C-93-438 & CA-C-94-52)

January 19, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

M chael Mreno was fired from his position with Canpbell
Taggart Baking Co. (also known as Rai nbo Baki ng Co. or "Rainbo"),
on grounds of insubordination. In two separate suits in state
court, he sued his enployer, supervisors, and the conpany doctor,
al l eging wongful retaliation for filing a worker's conpensati on
claim breach of contract, negligence, and invasion of privacy.

| medi atel y before the defendants renoved the first suit to federal

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



court, the state court granted summary judgnent to the defendants
onthe retaliation claim The renaining clains were renoved by the
defendants to federal court, and Mreno's notions to remand both
| awsuits were denied. The district court subsequently granted
summary judgnent in favor of the Rainbo defendants and Dr. Howard,
on all clainms, and it is fromthis judgnent that Mreno appeals.
We affirm
I

Moreno was a baker's hel per with Rai nbo. On Cctober 1, 1992,
he injured his heel at work. He called his supervisor the next day
to tell him he was sick and would not be in. The supervi sor
directed Moreno to cone to work to conplete an injury report form
and arranged for Moreno to see the conpany doctor, Dr. Howard, that
af t ernoon. Anot her supervisor, Steve Bernhard, told Mdreno to cal
him after visiting with the doctor. Dr. Howard confirmed the
injury, gave Moreno an excuse fromwork that day, and directed him
not to report to work until October 4, since COctober 3 (the next
day) was Moreno's regular day off. Mreno, however, did not tel
t he doctor that he was scheduled to work | ater that afternoon, or
that |ight duty work was an option.

After his appointnent, Mreno called Bernhard and told him
that Dr. Howard had advised himto stay hone until Sunday, October
4. Bernhard told Mdreno that he was going to call Dr. Howard and
ask if Moreno could performlight duty work, and that if he coul d,

he was to report to work that day to answer phones. Bernhard then



called Dr. Howard, who told himthat he had not considered |ight
duty. He further said that there was no reason Mreno could not
performwork that would not require himto stand. Bernhard then
had anot her Rai nbo enpl oyee, Bob Bahr, call Dr. Howard to confirm
what the doctor had said, and Dr. Howard told Bahr the sane thing.
Wil e Bernhard was talking to Dr. Howard, Mreno called the
union's chief steward, Frank Garcia, and told himthat he had been
injured, that Dr. Howard had ordered himnot to work until OCctober
4, and that Bernhard had ordered himto work |light duty. Based on
this information, Garcia told Mdoreno not to go to work. Shortly
thereafter, Garcia told Bernhard that he had advi sed Moreno to stay
home, and Bernhard responded that Dr. Howard had cl eared Moreno for
light duty. Based on this new information, Garcia told Bernhard
that he agreed that Moreno should performlight duty work. Garcia
said he would call Mreno to tell himto conme to work. From about
4:25 p.m to 10:00 p.m, Bernhard and Garcia tried to call Mreno
to order himto work, but Mdreno did not answer his tel ephone.
When Moreno reported to work on October 4, Moreno told Garcia
t hat he had not answered his tel ephone because he knew Ber nhard was
trying to call to order himto work, and he did not want to speak
to him Bernhard then termnated Mreno for insubordination,
including failing to report to work as instructed, and failing to
answer the tel ephone when he knew Bernhard was going to call him
Wt hout a request fromMreno, Garcia filed a gri evance on Mdreno's

behal f, seeking to have Mreno reinstated on the grounds that he



had been term nated wi thout just cause. Garcia |later withdrewthe
grievance, after he concluded that Rainbo had just cause to
termnate Mreno under the terns of the collective bargaining
agreenent between the uni on and Rai nbo.

In his first lawsuit (Mireno |), filed in state court, Mreno
all eged a cause of action for wongful retaliation for filing a
wor ker' s conpensation claim and sued bot h Rai nbo and Bernhard, the
supervi sor who fired him After the defendants filed notions for
summary judgnent, Mireno anended his lawsuit to add new cl ai ns,
i ncl udi ng breach of contract. The defendants then renoved the case
to federal court, arguing that the case becane renovable upon
anendnent by Mreno, since the breach of contract claim was
preenpted by Section 301 of the Labor Managenent Rel ations Act
("Section 301"), 29 U.S.C. 8 185(a). Before renoval, however, the
state court granted summary judgnent for the defendants on the
retaliation claim After renoval of the remaining clains, the
federal court denied Mdreno's remand notion. Two weeks after the
removal of Mdireno I, Mreno filed a second suit in state court
("Moreno 11") against Rainbo, Bahr, and Dr. Howard, alleging
i nvasi on of privacy and negligence. The defendants renoved Mreno
Il to federal court, again asserting preenption under Section 301.
Moreno's notion to remand Moreno Il was al so deni ed.

Al |l defendants in both cases noved for summary judgnment. The
district court granted the notions, concluding that resol ution of

Moreno's clainms, and determnation of his damages, required



interpretation of the collective bargaining agreenent between
Rai nbo and the union, and that the clains were therefore preenpted
by Section 301. The district court further found that Mreno had
failed to exhaust his adm nistrative renedi es under the collective
bargai ni ng agreenent, or to show that the union had violated its
duty of fair representation. Thus, Mreno had failed to state a
cl ai m under Section 301, and he had no cogni zabl e cl ai ns agai nst
either his enployer or the conpany doctor, Dr. Howard.

On appeal, Moreno contends that the district court inproperly
granted sunmary judgnent, arguing (1) that the district court did
not specifically rule that the defendants were in an industry
af fecting coomerce, so as to cone under the purviewof Section 301;
(2) that preenption should not have applied because (a) his clains
wer e agai nst individuals, rather than agai nst the def endant Rai nbo,
(b) his lawsuit allegedly involved a witten contract i ndependent
of the collective bargai ning agreenent, and (c) exhaustion would
have been futile, and consequently he did not need to exhaust his
admnistrative renedies; (3) that the renoval of his case was
i nproper, because Section 301 did not preenpt his claim but was
merely a federal defense; and, finally, (4) that the state court
erred in granting summary judgnent in favor of Rainbo on the
retaliation claim

|1
Because this is a case on appeal fromthe grant of notions for

summary judgnent, we review the record de novo. Calpetco 1981 v.




Marshal |l Exploration, Inc., 989 F.2d 1408, 1412 (5th Cr. 1993).

Under Rule 56(c) of the Federal Rules of Cvil Procedure, we
exam ne evidence presented to determne that there is "no genuine
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fep. R Qv. P. 56(c). Once a
properly supported notion for summary judgnent is presented, the
burden shifts to the non-noving party to set forth specific facts

showing that there is a genuine issue for trial. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249, 106 S.C. 2505, 2511, 91

L. Ed. 2d 202 (1986); Brothers v. Klevenhagen, 28 F.3d 452, 455 (5th

Cir.), cert. denied, 115 S.Ct. 639 (1994). W nust review "the

facts drawing all inferences nost favorable to the party opposing

the notion." Mat agorda County v. Russell Law, 19 F.3d 215, 217

(5th Gr. 1994).
1]

W have reviewed the briefs, record, and supporting
docunentation, and are fully convinced that we nust affirm the
district court's grant of summary judgnent in all respects.
Al t hough the district court could have rejected Mireno's state | aw
tort clains based on the uncontroverted substantive evidence in the
def endants' summary judgnent notions, it instead found that the
clains were preenpted, in their entirety, by Section 301. W
agr ee. The record establishes that Rainbo is in an industry
af fecting commerce, and Mdreno's claimto the contrary (to avoid

applicability of Section 301, and asserted for the first tine on



appeal ), is neritless. Likew se, we agree with the district court
that Moreno's breach of contract claimwas inextricably |inked to
the coll ective bargai ni ng agreenent between Rai nbo and the union,
and was, therefore, also displaced by Section 301. Finally, we
reject Mdreno's claim that the state court inproperly granted
summary judgnent on his claimfor retaliation for having filed a
wor kers' conpensation claim Moreno proffers no evidence of a
causal nexus between his injury and his term nation, beyond his
conclusory allegations, and summary judgnent was therefore
appropri ate.

Because his state law clains were subsuned by Section 301
Moreno was required to exhaust his grievance procedures before
filingaclaimincourt. He filed no grievance, nor requested that
one be filed on his behalf. After his union steward filed--and
then wi thdrew-a grievance for him Mreno nmade no objection. His
futility argunent is also without nerit, because the collective
bar gai ni ng agreenent that covered Moreno contained a provision for
a neutral arbitrator, and this court has held that the availability
of such arbitration  refutes a futility argunent as a matter of |aw.

Parhamv. Carrier Corp., 9 F.3d 383 (5th Gr. 1993). Moreno sinply

failed to exhaust his adm nistrative renedies, and this failure is

fatal to his Section 301 claim?

We al so reject Moreno's legally flawed argunent that, because
no Section 301 claim appeared on the face of his well-pleaded
conplaint, no federal question existed so as to warrant renoval of
the two |lawsuits. W recently have expl ained as foll ows:



|V

As Rainbo points out in its brief to this court, Mreno set
out on a legal quest to turn his $70.00 heel injury into a claim
for actual and punitive damages totalling $30 mllion. Unable to
find the proper mx of defendants and clains in his first |awsuit,
Moreno filed another, hoping sonehow to evade the bar of Section
301 preenption. Having determ ned that Myreno's efforts have
failed, the judgnent of the district court di smssing the conplaint
is

AFFI RMED

Where renoval jurisdiction is predicated on the
exi stence of a federal question, the federal question
generally nust appear on the face of the plaintiff's
conplaint. Caterpillar, Inc. v. Wllians, 482 U. S. 386,
391, 107 S.Ct. 2425, 2429, 96 L.Ed.2d 318 (1987). The
renmovi ng defendant' s interjection of afederal defenseis
normal ly insufficient to renove the case. 1d. at 393,
107 S. . at 2430. One exception to this rule, however,
occurs where an area of state |law has been conpletely
preenpted by federal law. 1d. Controversies involving
col l ective bargaining agreenents, where section 301 of
the LMRA, 29 U S.C. § 185(a), provides the grounds for
preenption, constitute such an area of preenption. |d.
at 394, 107 S.Ct. at 2430-31.

Baker v. Farners Elect. Co-op, Inc., 34 F.3d 274, 278 (5th Gr.
1994) .




