UNI TED STATES COURT OF APPEALS
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No. 95-40299

| MOGENE WARNER,
Plaintiff - Appellee,
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WAL- MART STORES, INC., doing business as SAM S CLUB
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:94-Cv-71)

June 12, 1996
Bef ore DUHE, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

In this premses liability action arising out of injury to
| rogene Warner in the parking |lot of Wal-Mart Stores, Inc., doing
busi ness as Sams Club (Sams), in Beaunont, Texas, when robbed by
two escaped prisoners, the principal issue at hand i s whether there
is sufficient evidence of cause in fact, a necessary part of the
proxi mat e cause el enent for negligence under Texas law. Along this
line, Sam s pre- and post-verdict notions for judgnent as a matter

of | aw were denied. W REVERSE and RENDER

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



| .

After shopping at Samis in the early afternoon of Novenber
22, 1993, Warner began to enter her autonobile, which was | ocated
near the back of the busy parking lot of Sanis. The | ot was
| ocated near an interstate highway. She was grabbed by the throat,
frombehi nd, by one of two escaped prisoners who had been hi di ng by
her vehicle. The prisoners were dressed in regular, not prison,
clothing. One prisoner demanded her keys, they struggled, and he
pushed her to the ground. Because she was bei ng choked, \Warner was
unabl e to call for help and coul d not sunmon assi stance until after
the prisoners were in her vehicle. Wrner then screaned; according
to her estimation, at |east a dozen shoppers cane to her aid. The
two escaped prisoners drove away in her car.

Warner sued in state court, claimng that the om ssions of
Samis were a cause of her injury while on its prem ses; Sams
renoved the action to federal court; and, after a two-day trial, a
jury returned a verdict for Warner, awarding her $10,000 for
conpensatory danages. Motions by Samis before and after the
verdict for judgnent as a matter of |aw were deni ed.

1.

At issue is whether, inter alia, the trial court erred in
denying Samis a judgnent as a matter of |aw Al ong that 1ine,
Sam s asserts that no reasonable juror could have found that its

actions were a proxi mate cause of Warner's injuries.?

! Because we reverse on the basis of cause in fact, we do not
reach Samis other clains: that it did not have a duty as a matter
of lawto prevent Warner's injury; that it did not breach a duty to
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W revi ew de novo the denial of a judgnent as a matter of |aw,
applying the well-known standard stated in FED. R QGv. P. 50, as
illum ned by Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr.
1969) (judgnent as nmatter of |law proper if no rational trier of
fact could find for the nonnoving party). Toward that end, "[a]ll
the evidence with all reasonable inferences is considered in the
light nost favorable to the party opposed to the notion".
Crosthwait Equip. Co., Inc. v. John Deere Co., 992 F.2d 525, 528
(5th Gr.), cert. denied, = US _, 114 S. . 549 (1993).

In this diversity action, Texas |law controls. "lInitially we
note that common | aw negligence consists of three elenents 1) a
| egal duty owed by one person to another, 2) a breach of that duty,
and 3) damages proximately resulting from the breach.” Berry
Property Managenent v. Bliskey, 850 S.W2d 644, 653 (Tex. App
1993) (quoting EI Chico Corp. v. Poole, 732 S.W2d 306, 311 (Tex.
1987) ).

For the duty elenent, a business invitor bears a "duty to
protect invitees on the premses from crimnal acts of third
parties if the |andower knows or has reason to know of an
unreasonabl e ri sk of harmto the invitee". Exxon Corp. v. Tidwell,
867 S.W2d 19, 21 (Tex. 1993). In that regard, Samis had a duty to
protect Warner if the harm she suffered was foreseeable to it and
if it had control over the security nmeasures at issue. Washington

v. RT.C, 68 F.3d 935 (5th Cr. 1995). For this two-part duty

her; and that the court erred by allowing inproper closing
ar gunent .



test, it is undisputed that Sam's had control over security; and,
in seeking to satisfy the other prong, Warner offered evidence,
such as police call reports, on the subject of foreseeability of a
violent crinme.

But, we need not address either the duty or breach of duty
el ements of Warner's negligence claim because it fails as to
anot her essential elenent, proximate cause. Proximte cause rests
on two bases: foreseeability and cause in fact. E.g., Nixonv. M.
Property Managenent Co., 690 S. W 2d 546, 549 (Tex. 1985); M ssour
Pac. R Co. v. Anerican Statesman, 552 S.W2d 99, 103 (Tex. 1977).
"Foreseeability is satisfied by showi ng that the actor as a person
of ordinary intelligence should have anticipated the danger to
others by his negligent act." Mssouri Pac. R Co., 552 S.W2d at
103. "Cause in fact ... neans that the negligent act or om ssion
was a substantial factor in bringing about the injury and w thout
whi ch no harm woul d have been incurred." |Id.

To prove that Samis "act or om ssion was a substantial factor
in bringing about [her] injury and wit hout whi ch no har mwoul d have
been incurred", Warner relied primarily on expert testinony that

Samis failure to "harden the target" of its premses to crinme was

a cause of her injury. That expert explained the concept as
fol | ows:
[ Assune] | had burglar bars on ny hone and
an alarm and proper lighting and kept the
shrubberies cut back and all; and [ ny
nei ghbor] didn't. Then | have sonething
that's called hardening the target.... | t

means that ny hone is less desirable for
sonmeone who is determned to conmt crinme to
try to get into ny honme, and they go to [ny
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nei ghbors'] next door who did not have these
itens.

Even t hough t he expert used this exanpl e concerni ng maki ng one
site less desirable for conmtting a crine than another, he did not
i nvestigate what security neasures were being utilized by other
retail establishnments in the area at this point in tinme during the
day. In fact, when asked whether Samis "fell below comunity
standards for [the] time of day in this particular area", he
replied that he "wasn't concerned with community standards".

In support of the expert's theory, Warner presented the
testinony of the Sami s manager regarding the security neasures --
canera surveillance and patrols -- used inside the store to try to
prevent shoplifting. The manager testified that the caneras and
patrolling deterred shoplifting "sonme", and his testinony on this
point was limted to their use within the store.? (The nanager
testified further that the police patrolled the parking lot on
occasion and that they were responsive to calls from the store,
arriving quickly when called to the prem ses.)

Warner's expert testified that he could see nothing that Sam s
had done to "harden the target" of its parking lot to a crine |ike

that involving Warner. Its main om ssion, in his opinion, was not

providing "a security patrol officer[,] soneone in a distinctive

2 War ner urges on appeal that the manager testified that the use
of caneras and enpl oyee patrols constituted a "cost effective way
to deter crine". However, our review of the record reveal s that
t he manager spoke only to the effectiveness of these neasures to
deter in-store shoplifting. The suggestion that the nanager
testified that these neasures woul d have been effective devices to
deter an assault outside the store is not supported by the record.
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uni formthat would be a detrinent to soneone who would try to cone
in and do what's called an opportunity crine, grab the keys away
froma female and attenpt to steal her car". But, when asked
whet her Samlis could have prevented the harm to Warner by taking
these steps, the expert testified that he could not say that the
attack on Warner was "stoppabl e".

Warner's expert could not state any specific security nmeasure
that, had it been perfornmed by Sam's, woul d have prevented Warner's
injury. The prisoners had escaped by driving away in a dunp truck
while their supervisor was conpleting the paper work for the
asphalt the three were obtaining. No evidence was offered to show
that any attribute of the prem ses resulting from Sam s om ssi ons
had in fact nmade it attractive to the escaped prisoners. For
exanple, there was no evidence to suggest that the escaped
prisoners perused several sites while driving a stolen dunp truck,

searching out a soft target.?

3 In closing argunent, Warner's counsel stated that, before
comng to the Sanis parking lot, the escaped prisoners were at
anot her, nanmed shopping center. Warner's counsel then urged the
jury to consider that Warner's attackers had not stolen a car
there, but rather traveled to Samis to do so. Although counse

prefaced his statenent with "the records will show', our review of
the record on appeal reveals no evidence, neither testinony nor
exhibits, of the escaped prisoners being at another shopping
center, except for the follow ng specul ati ve deposition testinony
by Warner, which Samis placed in evidence:

A | think they wal ked from Gat eway Shoppi ng
Center; but now that, | don't know.

Q Ckay.

A | do not know. They're no -- | do not
know.



Warner's expert referred several tinmes to the absence of a
uni formed security patrol officer in the Samis parking |lot; but,
when asked, he did not say that such an officer could have
prevented the injuries to Warner or that, considering the nature of
the attack, an officer could have even detected the escapees, who
were dressed in regular clothing and went undetected by everyone
else in the parking Iot on a busy shoppi ng day. Not hing in the
record indicates that a security guard could have been any nore
aware of Warner's peril than the dozen shoppers who cane to her aid
only after she was able to call out for help. For exanple, Warner
did not even present evidence concerning the size of the parking
| ot.

As noted, Warner's "target hardening" theory, that Sanls
failed to nmake its parking | ot conparatively | ess wel cone to crine
t han ot her areas, was not supported by evi dence conparing security
measures enployed by Samis wth comunity standards, or by

conparing its security to that on neighboring prem ses. Thus,

Q And that's fine. If you don't know,
that's a perfect answer.

Did anyone who cane up to you that
day, any of the three custoners or anyone
you spoke with since that tine, ever tel
you that they had seen either of these
two people before or that they saw them
in the parking lot before you were

attacked?
A They saw them | believe. | believe I
heard them say. | amnot sure, now.

That this testinony is of no evidentiary value is reflected by the
fact that Warner does not rely upon it, for cause in fact or
otherwi se, in her brief here.



al though the exanple provided by Warner's expert to explain the
concept of target hardening was a conparison of two hones, there
was no evidence that would have allowed the jury to make such a
conparison of the parking lot security at Sanmis wth other
prem ses. Wt hout sone evidence of "harder targets" than the busy
Sami's parking lot, the theory sinply did not provide a basis for a
reasonable jury to find cause in fact.*

In Ni xon, the Texas suprene court reversed a sunmary judgnent
awar ded t he property owner, concluding, inter alia, that a genuine
issue of material fact existed as to cause in fact where the
owner's failure to secure a vacant unit in its apartnent building
was urged as a proxi mate cause of the injury a child received when
abducted, carried to the building, and raped. Based on evidence
that the child was taken directly to the vacant apartnent, the

court held that a reasonable i nference existed that "the assail ant

4 It appears that this lack of evidence resulted, in part,
because of comments by the trial judge when counsel for Sanl s was
questioning Warner's expert on the critical cause in fact el enent.
The trial judge would not allow counsel for Samis to directly
question the expert regarding this aspect of proxi mate cause. Wen
counsel asked himto admt that he could not "tell this jury that
[ Saml s] engaged in any conduct that caused what happened to Ms.
Warner on the back of the parking lot", the court, sua sponte,
prevented an answer on this critical elenment of the negligence
claim stating: "Nobody is accusing [Sanis] of having caused it.
They are being accused of not using ordinary care or reasonable
care to prevent it.... O responsibility that they have to their
custoners. "

Unfortunately, counsel for Sams failed to rem nd the court of
the separate elenents of the claim The court's comments were
directed nore toward duty and breach of that duty than at counsel's
line of inquiry on cause in fact. Mreover, the court conpounded
the problem by i medi ately addi ng: "Now, why do you have to argue
sonething that [] ... doesn't even touch on the responsibility of

Samis C ub".



was acutely aware of the vacant unit's exi stence and enbar ked upon
his course of crimnal conduct at this particular time and pl ace
knowi ng that this unit was an easily accessible place in which to
perpetrate this assault in isolation.” N xon, 690 S.W2d at 549.

In stark contrast to that case, no simlar inference is
reasonabl e here, because no evidence suggested that the prisoners
t hought the well-popul ated parking |lot at Samis in broad daylight
woul d be an ideal |location to perpetrate an assault in isolation.
In addition, unlike the N xon assailant's direct transport of the
victimto the apartnent, suggesting his prior determnation that
conditions there would hel p himconmmt his crine w thout detection,
there is no evidence that the prisoners had selected Samis for a
simlar reason

In E-Z Mart Stores, Inc. v. Havner, 832 S. W2d 368 (Tex. App. - -
Texar kana 1992), the court rejected opinion testinony that the
store's failure to use an alarmsystemwas a cause of injuries to
Havner, who was found dead after disappearing fromher job at the
store. ld. at 369. Although an expert testified that an al arm
system coul d have summoned police to the scene to protect Havner,
the court concluded that "far too little" was known about "the
causes or notivations behind the crimnal acts conmtted" to hold
the evidence factually sufficient to establish cause in fact. |Id.
at 374. As in Havner, there is no direct evidence of what
notivated the escaped prisoners to choose Samis for their crine.
And, in contrast to N xon, no indirect evidence regarding the

manner in which the escaped prisoners acted supports a reasonabl e



inference that they were attracted to the site by any act or
om ssion of Sanis.

As di scussed, to prove cause in fact, Warner was required to
prove, inter alia, "that the negligent act or om ssion [of Sani s]
was a substantial factor in bringing about [her] injury and w t hout
whi ch no harmwoul d have been incurred."” N xon, 690 S.W2d at 549.
In sum thereis afailure of proof (1) that the act or om ssion of
Sam s was such a substantial factor, and (2) that w thout such act
or omssion, the injury, nore |likely than not, would not have been
incurred. On this evidence, no reasonable inference can be drawn
from the behavior of the escaped prisoners suggesting that Sam s
did, or failed to do, sonething but for which the escaped pri soners
woul d have gone el sewhere. Accordingly, we must conclude that no
reasonabl e juror could find cause in fact. Wthout that essenti al
el enent, the requisite proxi mate cause is |acking.

L1l

For the foregoing reasons, the judgnent is REVERSED, and
judgnent is RENDERED for Wal-Mart Stores, Inc., doing business as
Sam s C ub

REVERSED and RENDERED



