UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40275
Summary Cal endar

Rl CHARD C. GRAYSON,
Pl ai ntiff-Appellant,
vVer sus

FEDERAL PRI SON | NDUSTRI ES FACTORY
UNI COR SECTION - FCI THREE RI VERS, TEXAS, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 92- CV-325)

(Cct ober 12, 1995)

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM !

Proceeding pro se and in forma pauperis, R chard C. G ayson,
a prisoner at the Federal Correctional Institute in Three Rivers,
Texas, appeals the summary judgnent granted the Federal Prison
I ndustries Factory and several prison officials. Concluding that
Grayson's constitutional rights were not violated, and that he has
no cl ai ns agai nst prison officials for negligence, discrimnation,

or conspiracy, we AFFI RV

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Grayson's original conplaint against the Federal Prison
I ndustries Factory and prison officials appeared to claim
negli gence, but did not present facts supporting his action. Upon
the magi strate judge requiring a nore definite statenent, G ayson
responded that he wi shed to appeal an adverse ruling in a grievance
procedure and stated the underlying facts supporting his conpl aint.

According to Gayson's response, he was denied a job
assi gnnent in the Federal Prison Industries program(UN COR) by the
def endant federal prison officials. Grayson alleged that he
requested enploynent in UNICOR upon his arrival at the prison;
however, the defendants operated the waiting list negligently and
advi sed himincorrectly about his status on the |ist, delaying his
job placenent in the program Grayson nmaintained that the
def endants conspired to keep his nane off the UNICOR waiting |ist
and to cover up their negligence.

Fol | ow ng Grayson's response, the defendants noved to di sm ss,
and alternatively, for sunmmary |udgnent. The district court
adopted the magi strate judge's recommendati on and granted summary
judgnent, concluding that Gayson failed to show that the
def endants violated his constitutional rights.

1.

The district court liberally construed Grayson's conpl aint as
filed pursuant to 42 U S.C. § 1983. E.g., Haines v. Kerner, 404
U. S 519, 520 (1972); Price v. Digital Equip. Corp., 846 F.2d 1026,
1028 (5th Cir. 1988) (pro se litigant's pleadings and briefs are



entitled to liberal construction). However, the court erred in
appl ying 8 1983, because G ayson sued only federal officers and did
not all ege that they acted under color of state | aw, as required by
§ 1983. In issue are the Federal Tort dains Act and/or Bivens.?
See Hessbrook v. Lennon, 777 F.2d 999, 1001-02 (5th Cr. 1985),
abrogated on other grounds by MCarthy v. WMdigan, 504 U. S 140
(1992). FTCA and Bivens clains are not nutually exclusive. [|d. at
1001.

W review a summary judgenent de novo. As is well
established, this court is "not bound in [its] reviewof a grant of
a notion for summary judgnent to the grounds articulated by the
district court, for [it] may affirm the judgnent on other
appropriate grounds." Coral Petroleum Inc. v. Banque Pari bas-
London, 797 F.2d 1351, 1355 n.3 (5th Cr. 1986). Therefore, we may
review the sunmary judgnent to determne if it is appropriate for
an FTCA or Bivens claim

Grayson clains that the prison officials were negligent in
their handling of the waiting list, that they discrim nated agai nst
hi mby renoving his nane fromthe list, and that they conspired to
lie about his placenent on it. Even liberally construing his
al l egations, Gayson presents neither a Bivens nor an FTCA cl aim

A

Anal ysis of a Bivens claimfocuses first on whether G ayson

held a liberty interest secured by a constitutional right that was

viol ated by the defendants. See Enplanar, Inc. v. Marsh, 11 F. 3d

2 Bi vens v. Six Unknown Naned Agents, 403 U S. 388 (1971).
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1284, 1295-96 (5th Cir.) cert. denied __ US. __ , 115S C. 312
(1994). As hereinafter discussed, in that Gayson had no |iberty
interest that was violated, a Bivens action cannot stand.

Prisoner classification and eligibility for rehabilitation

prograns in federal prisons are not directly subject to "due
process" protection. Mody v. Daggett, 429 U. S. 78, 88 n.9 (1976).
An inmat e’ s expectation of keeping a particular prison job does not
anopunt to a “property” or “liberty” interest protected under the
due process clause. Bryan v. Werner, 516 F.2d 233, 240 (5th Cr
1975) . Prisoners have no constitutionally protected liberty or
property interest per se in their prison job assignnents. Jackson
v. Cain, 864 F.2d 1235, 1250 (5th Gr. 1989). "A prisoner does not
have a legitimte claim of entitlenent to continuing UN COR
enpl oynent." Bulger v. U S. Bureau of Prisons, = F.3d __ , |
(5th Gr. 1995) (No. 94-41226). Likew se, an inmate’ s expectation
of getting a particular prison job does not anount to a “property”
or “liberty” interest entitled to protection under the due process
cl ause.

Therefore, any error in placing G ayson on the waiting |ist
for a UNNCOR job does not rise to the level of a due process
vi ol ati on. Moreover, Grayson was not harned by any errors in
pl acenment on the list, because he was offered a job in June 1992,
at the sane tine as other prisoners who were placed on the waiting
list when Gayson originally applied. And, upon being hired
Grayson requested not to be placed in UNICOR until after his

appeal .



The defendants carried their summary-judgnent burden by
pointing out that Grayson was nerely challenging his eligibility
for a UNICOR job and by stating that, because he failed "to all ege
facts constituting a violation of a right secured under the United
States Constitution," Gayson was not entitled to relief. The
def endants having satisfied their burden, Grayson was required to
identify specific evidence in the record denonstrating the
exi stence of a material fact issue for trial, without resting upon
mere all egations. E.g., Anderson v. Liberty Lobby, 477 U S. at
256-57. He failed to do so. He produced docunentation relating to
wor k detail assignnments and his adm nistrative appeal, but did not
present facts material to whether he held an established |iberty or
property interest in a UNICOR job assignnent. In his pleadings,
Grayson did not even allege a specific constitutional violation or
that he held a liberty interest, stating only that he and ot her
inmates were “"deprived of their rights, privileges, and/or
inmmunities secured by the United States Constitution. . . ."

B

Nor can Grayson's claimstand under the FTCA, because he did
not seek to hold the United States liable; the United States is the
proper party-defendant for such an action. U S. C. 8 1346(b); see
Finley v. United States, 490 U S. 545, 552 (1989) superseded by
statute on other grounds as stated in Federal Sav. and Loan Ins.

Corp. v. Mackie, 949 F.2d 818 (5th Gr. 1992).



| V.
For the foregoing reasons, the judgnent is

AFF| RMED.



