IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40265

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

EARL RAY ANDREWS, al so known as
E. Ray Andrews,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(6:94-CR-39-1)

February 19, 1996
Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM *

Earl Ray Andrews was convicted on a gquilty plea of
interference with comrerce by use of a position under color of
official right in violation of the Hobbs Act, 18 U S. C. § 1951
Andrews appeals his sentence, contending that the district court
erred in departing upward fromthe applicabl e gui deli ne range under

US S G 8 5K2.7 and 8 4A1.3. W agree in part and hold that the

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



district court erred in departing from the guidelines under 8§
5K2. 7.
I

Andrews served as Henderson County, Texas District Attorney
("D.A") fromJune 1, 1992 to August 15, 1994. As D. A, he had the
sol e authority to prosecute or dismss crimnal matters. Andrews's
of fice secured a grand jury indictnent against Jerry Mack Watkins
in Decenber 1993 for the nurder of his wfe,. The trial was
scheduled to begin on August 15, 1994, In July 1994, Andrews
di scussed the case against Watkins with Loran Wade \Waggoner, who
suggested that Watkins woul d probably pay Andrews to dism ss the
case. Waggoner asked Andrews if he could use the nopbney and
Andrews, considering his bleak financial situation, indicated that
he could. Andrews "agreed that it woul d be okay for [Waggoner] to
pursue this matter and attenpt to ascertain if Watkins woul d nake
a paynent." On August 3, 1994, Waggoner told Andrews that he had
negoti ated a $300, 000 paynent and that he had recei ved $100, 000 of
the funds. Andrews, who was deep into other trouble concerning his
official duties, then advised Waggoner that he could no | onger do
anyt hi ng about WAt ki ns's case because the First Assistant District
Attorney had taken charge of the D. A 's office.

I

On Septenber 29, 1994, Andrews pleaded guilty to a violation

of the Hobbs Act, 18 U . S.C. § 1951, based on the conduct descri bed

above. The presentence investigation report ("PSR') recommended a



total offense level of 17 and a crimnal history category of I,
with a guideline range of 24 to 30 nonths. Andrews filed
objections to the PSR The district court notified Andrews that it
was considering departing upwardly under U S S. G § 5K2.7 for
significant disruption of a governnental function and under 8§ 4A1.3
because Andrews's crimnal history category did not adequately
reflect the seriousness of his past crimnal conduct and/or the
l'i kel i hood of future crines. At sentencing, the district court
overruled Andrews's objections to the PSR, adopted the PSR, and
consi dered Andrews's objections to the proposed upward departures.

After determ ning that the applicabl e guideline range did not
adequately reflect Andrews's crimnal history and potential for
recidivism the district court increased his crimnal history score
by seven points to category IV, resulting in a guideline range of
37 to 46 nonths. Based on both § 4Al1.3 and § 5K2.7, the court
concl uded that an upward departure to 60 nonths was warranted. It
limted its departure to 42 nonths because "sone portion of the
information [the court] relied on was voluntarily disclosed to the
governnment by Andrews, and it is unlikely that the governnent woul d
have discovered all of the information wthout Andrews's
cooperation.”

11

The district court may depart fromthe applicable sentencing

range if "the court finds that there exists an aggravating or

mtigating circunstance of a kind, or to a degree, not adequately



taken into consideration by the Sentencing Conm ssion in
formulating the guidelines.” 18 U S.C. 8§ 3553(b) (1994). We w |
affirma departure if the district court offers acceptabl e reasons
for the departure and if the departure is reasonable. United

States v. Lanbert, 984 F.2d 658, 663 (5th Cr. 1993) (en banc).

The decision to depart is reviewed for abuse of discretion. United

States v. Laury, 985 F.2d 1293, 1310 (5th Gr. 1993).

Al t hough Andrews challenges the district court's departure
under both 8§ 5K2.7 and 8 4A1.3, we wite solely to address the
former.!? Andrews argues that the district court abused its
di scretion by departing upwardly under 8 5K2.7 because there were
unusual circunstances as the guidelines require when sone degree of
di sruption of a governnental function is inherent in the nature of

the of fense to which he pleaded guilty.?

!Andrews' s chall enge to the departure under 8§ 4A1.3 i s without
merit. Andrews argues that the district court inproperly
consi dered conduct that the guidelines specifically exclude from
consideration as part of a defendant's crimnal history. Under 8§
4A1. 3, an upward departure "is warranted when the crimnal history
category significantly under-represents the seriousness of the
defendant's crimnal history or the likelihood that the defendant
wll commt further crines.” US S G § 4A1.3, p.s. Havi ng
reviewed the transcript and the district court's opinion, we cannot
say that the district court abused its discretion given the reasons
it cited to justify the departure.

2Section 5K2.7, entitled "Disruption of Governnental
Function," provides:

If the defendant's conduct resulted in a significant
di sruption of a governnental function, the court nmay
increase the sentence above the authorized guideline
range to reflect the nature and extent of the disruption
and t he i nportance of the governnental function affected.
Departure fromthe guidelines ordinarily would not be



The district court recogni zed that disruption of a
governnental function is inherent in a Hobbs Act of fense, but found
t hat unusual circunstances warranted a departure upward. The court
found that "the State of Texas renoved Andrews fromoffice prior to
the end of his term and nade other provision for the function of
that office until a new district attorney was selected. I n
addition, future prosecution of a nurder charge was potentially
j eopardi zed by Andrews's conduct."

Because the of fense of bribery of a public official inherently
di srupts a governnental function, the disruption "would have to be
quite serious to warrant a departure from the guidelines.”

US S G §5K2.0, p.s. In United States v. Garcia, 900 F. 2d 45, 49

(5th Gr. 1990), we recognized that disruption of a governnent
function was i nherent in a nmail-theft conviction, but we upheld an
upwar d departure under 8 5K2.7 because of the |arge anount of mai

i nvol ved and the fact that sonme of the mail was di scarded and never
reached its intended destination. The defendant's conduct was so
extensive that it caused nore disruption than that inherent in the

of f ense. See 900 F.2d at 48-49.

In United States v. Murillo, 902 F.2d 1169 (5th Cr. 1990),

t he defendant was "in the business" of selling fal se docunents to

justified when the offense of conviction is an offense such as
bri bery or obstruction of justice; in such cases interference with
a governnental function is inherent in the offense, and unl ess the
circunstances are unusual the gquidelines wll reflect the
appropriate puni shnent for such interference.

US. S.G 8 5K2.7, p.s. (enphasis added).




"countless" illegal aliens and providing for their transportation.
We uphel d a § 5K2. 7 upward departure based on the district court's
finding that "the integrity of the amesty systemin the Eastern
District of Louisiana [was] severely conprom sed because of the
illegal acts of [the defendant]." 1d. at 1174.

The gui delines and these deci sions suggest that in review ng
an upward departure under 8 5K2.7 for crinmes in which governnenta
di sruptions are i nherent, we do not | ook sinply at the governnent al
di sruptions and ask whether they are "unusual" or "quite serious"
within thensel ves. | nstead we ask whether the disruptions are
"unusual " or "quite serious” inthe light of the particular crines.
Thus, we first focus on the general nature of the particular
charged offense--a district attorney accepting a bribe--and the
governnental disruption normally associated with such offense. W
t hen eval uate the conduct and circunstances of the actual offense
to determ ne whether the disruption significantly exceeded the
di sruption normally associated wth such an offense so as to
justify a sentence above the sentence provided by the guidelines.
The disruption cited by the district court sinply is not unusual
when viewed in the context of a case involving bribery of a
district attorney. It is certainly not unusual for such conduct to
j eopardi ze the prosecution of the case for which the bribe is
of fered. Nor is it wunusual for such conduct to result in the
prosecutor |eaving office. Furthernore, the disruption was not

made unusual by t he extensiveness of the corruption; the disruption



resulted fromonly one instance of bribery involving only one case.
In contrast, the defendant's crimnal acts in Garcia affected
truckl oads of mail, 900 F.2d at 46, and the defendant in Mirillo
sol d fal se docunentation to "countless" illegal aliens. 902 F.2d
at 1170. We surely do not wish to mnimze the disruptions that
wer e occasi oned by Andrews's crimnal acts. W hold only that the
di sruptions here--a jeopardized prosecution and a prosecutor's
resignation--are not wunusual governnmental disruptions when a
prosecutor is caught accepting a bribe. We thus hold that the
reasons stated by the district court are insufficient to justify
departure under 8 5K2.7 for disruption caused by Andrews's of fense
and, consequently, the district court abused its discretion in
enhanci ng Andrews' s sentence on this basis.
|V
For the foregoing reasons, we VACATE the sentence and REMAND

to the district court for resentencing. See Wllians v. United

States, 112 S. C. 1112, 1120 (1992) (holding that when a district
court has intended to depart from the guideline range remand is
required if the sentence would have been different but for the
district court's m sapplication of the guidelines).

VACATED and REMANDED.



