IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40255
Summary Cal endar

IN THE MATTER OF: C. W RAINES and
LAURA E. RAI NES,

Debt or s,
STAR SERVI CE, | NC. OF DELWARE
Appel | ant,
V.
C. W RAINES and LAURA E. RAI NES,
Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(Cctober 11, 1995)
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Star Services, Inc. of Delaware filed this adversary to
rescind the release of a lien it had held on the honestead
property of C.W and Laura Raines. The bankruptcy court denied
resci ssion and the district court affirned this decision. Star

appeals. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

The facts of this case are undi sputed. On August 10, 1983,
Ml es Honmes Division of Insilco Corporation ("MI|es Hones"), a
Connecticut corporation, entered into a Builder's and Mechanic's
Lien Contract (Wth Power of Sale) ("the lien contract”) with
C.W and Laura Raines ("the Raineses") to provide the Raineses
wth funds to build their honme. The contract price was
$47,618. 00 and the Rai neses secured paynment of the contract with
Tract No. 30 of the K-Bar-J Ranch Subdivision, being a 7.16 acre
tract of land in Henderson County, Texas, a part of the J.
Henshaw Survey, A-341 ("the property"). The contract was filed
for record on Septenber 2, 1983, and recorded in the Real
Property Records of Henderson County. MIles Hones transferred
the lien contract to Mles Finance, Co., Inc. ("MIes Finance")
on Septenber 22, 1983, and the transfer was recorded. Mles
Fi nance transferred and reassigned the |lien contract to Ml es
Honmes on Septenber 18, 1987, and this transfer was al so recorded.
On Septenber 25, 1987, the Raineses and M| es Hones entered into
an Extension of Real Estate Note and Lien extendi ng paynent terns
to Septenber 7, 2002, and recorded the extension.

M| es Honmes was subsequently nerged into Insilco Corporation
("Insilco"), a Delaware corporation, which becane the | egal owner
and hol der of the debt owed by the Raineses and the |ien granted
by the Raineses on the property. Insilco issued and recorded a
Rel ease of the Builder's and Mechanic's Lien Contract ("the

rel ease"), effective as of May 30, 1990. The rel ease was issued



due to "m stake and error." Insilco also transferred and
assigned the debt and the lien contract to Star Acquisition
Cor poration, now Star Services, Inc. of Delaware ("Star"),
effective as of May 31, 1990. At the tine of the rel ease, the
contract had not been fully paid by the Raineses.

The Raineses filed Chapter 13 Bankruptcy on January 11, 1993
in the United States Bankruptcy Court for the Eastern District of
Texas. Wien the Raineses filed their schedul es, they were
unaware that the lien had been rel eased. Accordingly, they
listed the obligation to Star on Schedule A and Schedule D as a
secured claim against their honmestead in the anount of
$27,158.00. In their Chapter 13 Plan ("the Plan"), they proposed
to pay secured creditors outside the Plan, wth the exception of
arrearages to Star in the anount of $1,613.39, which they
proposed to pay through the Plan.

At sonme point after the Raineses filed for bankruptcy, Star
notified the Raineses that the |ien had been m stakenly rel eased
and that the rel ease had been recorded. Star asked the Rai neses
to cooperate with Star to rescind the release. Upon | earning
this information, the Raineses discontinued paynents on the debt
to Star. On May 20, 1993, Star filed a conplaint in the
bankruptcy court to determne the validity of its lien.

The bankruptcy court conducted a prelimnary hearing on
August 26, 1993. At that tinme, the court requested briefing on
the issue of whether a Chapter 13 debtor could exercise the

strong arm powers under 11 U S.C. § 544. At this hearing, it was



uncontested that the Iien had been rel eased by m stake and that
t he Rai neses woul d not have contested the lien if it had not been
erroneously rel eased.

The parties prepared a Joint Pretrial Order with stipul ated
facts. The trial for the adversary proceedi ng was held on
Septenber 30, 1993. At that tinme, the bankruptcy court rul ed
that the Rai neses could not assert the strong arm powers under 11
US C 8§ 544. The court then heard argunent on the nerits and
concluded that to grant the relief of reformation or rescission,
as requested by Star, would create a |ien upon the Rai neses'
homestead in violation of the Texas Constitution. On Cctober 22,
1993, the court entered its judgnent that Star was not entitled
to a lien.

Star then filed a notion for a newtrial. Star argued in

its brief in support of this notion, inter alia, that it had

satisfied the four-part test under Texas |aw that determ nes

whet her a party is entitled to the relief of rescission for its
own unilateral m stake. The bankruptcy court entered an order
denying this notion in which it concluded that Star had failed to
satisfy the four-part test.

Star appealed to the United States District Court for the
Eastern District of Texas. |In its brief, Star urged for the
first tinme that a two-part test for the availability of
resci ssion may apply under certain circunstances, rather than the
previ ously-nmentioned four-part test, and that those circunstances

were present in this case. On February 23, 1995, the district



court entered its Menorandum Opinion and Order. In its order,
the court held that the bankruptcy court was correct inits
conclusions of law. In addition, the court found it necessary to
make further specific conclusions of |aw that were "especially
pertinent to the issues raised on appeal." Anong these
conclusions, the court held that Star had not satisfied the four-
part test for rescission based on unilateral m stake and that
there were no circunstances present that justified a departure

fromthe four-part test. Star tinely appealed to this court.

1. DI SCUSSI ON

Star nmakes the follow ng argunents on appeal: (1) rescission
of the release would not violate the Texas Constitution; (2) the
two-part test for rescission based on unilateral m stake--as
opposed to the four-part test--applies in this situation because
the release is a unilateral act rather than a negoti ated
contract; (3) under the two-part test, Star is entitled to
resci ssion because there is no i nnocent purchaser for value in
this case and because the Rai neses have not relied on the rel ease
to their detrinent; (4) even if the four-part test applies, Star
is still entitled to rescission because the record does not show
that the rel ease was the result of anything nore than ordinary
negli gence. The Rai neses counter that Star has failed the four-
part test and is estopped fromraising the issue of the two-part
test because it failed to nake this argunent to the bankruptcy

court. Alternatively, Star argues that, if the two-part test



applies, Star is not entitled to rescission because the Chapter
13 Trustee is an innocent purchaser for val ue and because the
Rai neses have relied on the release to their detrinment by making
approximately two years worth of paynents under a Plan that does

not treat Star as a secured creditor.

A. St andard of Revi ew

Al t hough t he bankruptcy appell ate process nakes this court
the second | evel of review, we performthe identical task as the

district court. Heartl and Fed. Sav. & Loan Ass'n v. Briscoe

Enters., Ltd., Il (In re Briscoe Enters., Ltd., 1), 994 F. 2d

1160, 1163 (5th Cir.), cert. denied, 114 S. C. 550 (1993). W

review findings of fact by the bankruptcy court under the clearly

erroneous standard and deci de issues of |aw de novo. Henderson

v. Belknap (In re Henderson), 18 F.3d 1305, 1307 (5th Cr.),

cert. denied, 115 S. . 573 (1994); Haber Gl Co. v. Sw nehart

(In re Haber Gl Co.), 12 F. 3d 426, 434 (5th Cr. 1994).

Al t hough we benefit fromthe district court's consideration of
the matter, the anobunt of persuasive force to be assigned to the
district court's conclusion is entirely a matter within our

di screti on. Briscoe IIl, 994 F.2d at 1163.

B. Which Test Applies?

We nust first consider which test applies under Texas |law to
the determ nation of whether Star is entitled to the equitable

remedy of rescission of the release of the lien. In its brief in



support of its notion for a newtrial, Star urged the bankruptcy
court to apply the four-part test originally set forth in Janes

T. Taylor and Son, Inc. v. Arlington Indep. Sch. Dist., 335

S.W2d 371 (Tex. 1960). In that case, the Texas Suprene Court
st at ed:

[E]quitable relief will be granted against a
uni | ateral m stake when the conditions of
renmedi abl e m stake are present. These
conditions generally are: (1) the mstake is
of so great a consequence that to enforce the
contract as nmade woul d be unconsci onabl e; (2)
the mstake relates to a material feature of
the contract; (3) the m stake nust have been
made regardl ess of the exercise of ordinary
care; and (4) the parties can be placed in
status quo in the equity sense, i. e.,
rescission nmust not result in prejudice to
the other party except for the loss of is
bargain. There nmay be other circunstances
which wll govern or influence the extension
of relief, such as the acts and extent of
know edge of the parties.

Id. at 373. The bankruptcy court applied this test and denied
resci ssion because it concluded that Star had failed to neet its
burden with respect to the third elenent of the test. 1In so
ruling, the court stated:

Because [Star's] case was based solely
upon the agreed facts, the Court was not
presented with facts on why and how t he
rel ease occurred by "m stake and error".
Wthout live witnesses regarding the filing
of the release or nore detail ed agreed
statenment of facts, the Court could not
eval uate the degree of carel essness which
occurred when the rel ease was fil ed.

Al t hough ordi nary negligence is not enough to
bar the granting of equitable relief,
negl i gence anmounting to carel essness and | ack
of good faith is. . . . Since the agreed
facts are wholly insufficient regarding the
actual filing of the release and Insilco's
know edge of what it was doing when it filed

7



the release, [Star] failed in its burden of
establishing that the m stake woul d have
occurred regardl ess of the exercise of
ordinary care. There is no evidence that the
filing of the release was the result of

ordi nary negligence. Accordingly, [Star]
failed to establish that it is entitled to
have the rel ease rescinded.

On appeal to the district court, Star contended that the
agreed facts provided sufficient basis for the court to find that
there was no carel essness or |ack of good faith, and therefore,
that Star had satisfied the third elenment. Alternatively, Star
argued for the first tine that the four-part test set forth in

Janes T. Taylor and Son may not be applicable to the case at bar.

First, Star pointed out that Janes T. Taylor and Son | eft open

the possibility that rescission nay be appropriate even where the
four-part test is not satisfied by stating that "[t]here may be
ot her circunstances which will govern or influence the extension
of relief, such as the acts and extent of know edge of the
parties." 1d. at 373. Star then argued that this case was

anal ogous to Hayes v. E . T.S. Enters., Inc., 809 S.W2d 652 (Tex.

App.--Amarillo, 1991, wit den.), in which the Texas Court of
Appeal s found that the four-part test did not apply and that a
different, two-part test was nore appropriate.

Specifically, Hayes involved the release of an oil and gas
| ease by m stake. The trial court granted summary judgnent
awar di ng resci ssion based upon unilateral m stake. The appell ant
claimed that summary judgnent shoul d be reversed because there
were fact issues as to whether the third el enment of the Janmes T.

Tayl or and Son test was satisfied; that is, whether the m stake
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of releasing the oil and gas | ease was nade regardl ess of the
exercise of ordinary care. The Texas Court of Appeals affirned,
finding that the four-part test did not apply. In so holding,
the court stated:

We do not think the elenents set out in
the Rol and case [a case that applied the
four-part test], particularly the one
requiring a showi ng that the m stake woul d
have occurred regardl ess of the exercise of
ordinary care, are applicable here.

A study of Roland, in which all of the
el ements set out in that case have been
strictly applied, as well as other simlar
cases, reveals that these are instances
arising out of contracts based upon an offer
and acceptance, a negotiation, nutuality of
consi deration, and performance. Once a
bargai n has been reached in those instances,
it would clearly be inequitable to all ow one
party relief on the basis of a unilateral
m st ake wi thout the necessity of pleading and
provi ng each of the enunerated el enents.
Thi s cause, of course, does not arise froma
suit in which a party is suing another party
seeking relief fromsuch a negoti ated
contract.

In this instance, we think the proper rule
to apply is that stated in Arnbruster v.
Thetis Energy Corp., 675 P.2d 476 (l. App.
1983). In that case, a | essee sought
cancel l ation of a release of an oil and gas
| ease executed by the | essee under the
m st aken belief that the | ease had expired.
In such a situation, the court held the
| essee was entitled to cancellation of the
rel ease unless (1) the cancellation would
offend the rights of an innocent purchaser
for value or (2) another party in good faith
and in innocent reliance, i.e., reliance
W t hout notice or know edge of facts which
woul d suggest the probability of an invalid
rel ease, had nade a position alteration that
coul d not be reversed w thout significant
prej udi ce.

ld. at 659 (citations omtted).



The district court in the instant case applied the four-part
test and concluded that Star had failed to establish its burden
that the m stake of issuing the rel ease was nade regardl ess of
the exercise of ordinary care. The court apparently declined to
consi der the possible application of the two-part test in Hayes,
stating only that "[u] nusual circunstances are not present in
this case that would justify awardi ng the appellant with renedi al
relief even though the appellant was unable to denonstrate that
the unilateral m stake was made regardl ess of the exercise of
ordi nary care."

On appeal, Star reurges its argunent that the two-part test
in Hayes applies to this situation and that the bankruptcy court
and district court incorrectly applied the four-part test set

forth in Janes T. Taylor and Sons. The Rai neses respond that

Star is estopped fromraising this argunent on appeal because it
had argued to the bankruptcy court that the four-part test was
the correct standard.

We have held that we need not consider argunents that were
not made to the bankruptcy court, but were raised for the first
time on appeal to the district court and were not addressed by

the district court. Insilco Corp. v. United States (In re

Insilco Corp.), 53 F.3d 95, 99-100 (5th Gr. 1995). Such is the

case with Star's argunent regarding the two-part test in Hayes.'!

IStar contends that it is not raising this argunent for the
first tinme on appeal because it has always argued that it is
entitled to rescission under Texas |aw. However, Star cannot
avoid the rule by characterizing its earlier argunent so broadly;
every litigant argues that he is entitled to relief under the | aw
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O course, this rule is subject to the exception that we w ||
consider an argunent raised for the first tinme on appeal if it
i nvol ves a pure | egal question and our failure to consider it

would result in a mscarriage of justice. Auster Ol & Gas, lnc.

v. Stream 835 F.2d 597, 601 (5th Gr.), cert. dism ssed, 486

U.S. 1027, and cert. denied, 488 U S. 848 (1988). The issue of

whi ch test under Texas | aw governs the availability of equitable
relief for unilateral mstake is certainly a purely | egal
question. Therefore, we nust determ ne whether a m scarriage of
justice would result if we declined to consider Star's argunent
that its request for rescission should be governed by the two-
part test.

At the outset, we note that the rule that argunents nust be
made to the trial court in order to be preserved for appeal takes
on a particular urgency in the context of an adversary proceedi ng
in a Chapter 13 bankruptcy case. This is so because the
bankruptcy judge nmust not only resolve the adversary, but also
faces the task of confirmng the Plan. Therefore, it is
especially inportant that the bankruptcy court have all rel evant
| egal argunents before it so that it can properly resolve the
adversary proceeding and confirma Plan that correctly sets forth
the debtors' obligations.

If we do not apply the two-part test to resolve Star's

claim and Star is not otherwise entitled to relief, it is

of the relevant jurisdiction. |In this case, Star did not advance
its theory of the two-part test until its brief on appeal to the
district court.
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certain that Star wll suffer sone injustice in that it will |ose
a lien securing a debt of approximtely $27,000 due to a m stake
made by the previous holder of the lien. 1In the "mscarriage of
justice" cal culus, however, we do not confine our inquiry to the
injustice that may be visited upon the party urgi ng an argunment
not previously presented. W also think it appropriate to

eval uate what injustice may occur if we do consider the argunent.
Specifically, we nust consider in the instant case what injustice
may be visited upon the Raineses if we allow Star to make the
two-part test argunent and Star prevails.

When Star learned that Insilco had erroneously issued and
recorded a release of the lien, Star notified the Rai neses and
sought their cooperation in reinstating the lien. Until this
poi nt, the Rai neses had been maki ng paynents on the debt to Star
and had listed Star as a secured creditor in the Plan. Faced
with the uncertainty of the continuing validity of |ien, however,
t he Rai neses found thenselves in a Catch-22 situation: On one
hand, the Raineses were legally bound to discontinue paynents to
Star as a secured creditor because otherw se such paynents woul d
constitute an unfair discrimnation between Star and the other
unsecured creditors, in violation of 11 U S.C. 8§ 1322(b)(1). On
t he ot her hand, discontinuing paynents to Star as a secured
creditor created the possibility that the lien would ultimtely
be declared valid at the conclusion of the appellate process and

the Rai neses would have to cure their failure to make paynents in

12



the interim The Raineses chose to discontinue paynents.? |f
Star were to prevail in this appeal because it satisfied the two-
part test, the Raineses would have to cure approxi mtely two
years worth of paynents to Star as a secured creditor--paynents
that they otherwise clearly intended to nmake. Because this is
not an appeal fromthe Confirmation Order, the Plan is not
contained in the record on appeal. Therefore, it is inpossible
for us to gauge whether the Raineses would be able to cure this
deficiency under the current Plan or whether they woul d default
and | ose their honmestead. @G ven the circunstances under which
these events transpired, the latter scenario would al so be a
m scarriage of justice. W sinply have no way to neasure the
probability of such an occurrence.

Theref ore, because our consideration of Star's two-part test
argunent may cause a grave injustice to be visited upon the
Rai neses as well, the question of whether there is potential for
a general mscarriage of justice in this case is, at best,
i ndeterm nate. Accordingly, we choose to exercise our discretion
inthis regard and hold that the applicability of the two-part

Hayes test is not properly before this court.

B. Application of the Four-Part Test

We now review the district court's holding that Star is not

entitled to rescission of the release of the |lien because it has

2Because this is not an appeal fromthe Confirmation O der,
we do not know what Star has received as an unsecured creditor
under the Pl an.
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failed to show that the rel ease was made regardl ess of the
exercise of due care, as required by the four-part test set forth

in James T. Taylor and Sons. Star contends that "a m stake and

not hi ng nore indicates ordinary negligence, the kind present in
all mstakes." Consequently, Star argues, the parties
stipulation that the release was the result of a mstake is
effectively a concession by the Raineses that the rel ease was the
product of ordinary negligence. Star then concludes that,

because Janes T. Taylor and Sons only prohibits equitable relief

where the negligence involved anounts to carel essness or | ack of
good faith, the third elenent of the test is nmet and Star is
entitled to rescission of the lien.

The logical fallacy in this argunent is that, regardl ess of
the accuracy of the proposition that "a m stake and nothi ng nore
i ndi cates ordi nary negligence", for which Star has cited no
authority, the Raineses have not stipulated that the rel ease was
the result of a mstake "and nothing nore." The Rai neses have
only agreed to the fact that the rel ease was i ssued and recorded
as a result of "mstake and error." Such a statenent does not
forecl ose the possibility that the stipulated m stake and error
may have resulted from carel essness or |ack of good faith, or
that the m stake nay have otherw se occurred due to a failure to
exercise ordinary care. Therefore, we do not agree that the
stipulation that a m stake occurred in this case is conclusive
evidence that the m stake was nmade in the exercise of ordinary

care.

14



Furthernore, the fact that the Raineses agreed to try this
case only on the stipulated facts does not affect our analysis.
As the bankruptcy court and the district court both concl uded,

the Janes T. Taylor and Sons case clearly assigns to the party

seeking relief the burden of showi ng that the m stake was nade
regardl ess of the exercise of ordinary care. Therefore, if Star
wanted to try this case on stipulated facts, it had the burden of
insuring that those facts were conprehensi ve enough to support
such a showing and to allow the court to make a decision. Star's
argunent shifts the burden to the Raineses to propose sti pul ated
facts that denonstrated a | ack of ordinary care or to state
expressly that it disputed any facts not otherw se stipul at ed.
Such a position is not consistent wwth the | anguage of Janes T.

Taylor and Sons. Accordingly, we agree with the bankruptcy court

and the district court that Star has failed to neet its burden of
show ng that the m stake that resulted in the rel ease was nade
regardl ess of the exercise of ordinary care, and therefore, Star

is not entitled to rescission.?

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

SBecause we find that Star is not entitled to rescission of
the rel ease of the lien, we need not deci de whet her such
rescission would violate the Texas Constitution.
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