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PER CURI AM *

Robert Joe Kinble and ten co-defendants were charged in a
thirteen-count indictnent with conspiracy to possess with the
intent to distribute cocaine base, in violation of 21 U . S.C. § 846
and wth possession with intent to distribute cocaine base, in
violation of 21 U S.C. § 841(a)(1). Kinble plead guilty to Count

7, possession with intent to distribute |less than five grans of

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of | awinposes needl ess expense on t he public and burdens
on the I egal profession.” Pursuant to that Rule, the Court has determ ned that
t his opinion should not be published.



crack cocaine. Kinble appeals his sentence and we affirm
I

During a five nonth undercover operation at Kinble' s hone
agents made one hundred and six purchases of crack cocaine.
Undercover officer Paul Cogwell purchased crack cocaine directly
from Kinble on two occasions. Cogwel | also wtnessed Kinble
selling crack to other custoners, participating in the pooling of
money to purchase drugs and sharing duties at the crack house.
Kinble Iived at the crack house for ten to twelve years before the
i nvestigation began and continued to live there during the
i nvestigation, except for brief periods when he was in jail on
unrel ated charges. Kinble was arrested and charged as a result of
the investigation. Kinble plead guilty to a single count of
possession with intent to distribute less than five granms of crack
cocai ne. The district court sentenced Kinble to 108 nonths in
prison, a three-year term of supervised release, and a $10, 000
fine.?!

Ki nbl e appeals his sentence, alleging that (1) the district
court erred in determining the quantity of drugs attributable to
hi m t hrough the conspiracy for purposes of determ ning his base
|l evel offense under the guidelines; and (2) the sentencing

gui delines violate his due process, equal protection, and Eighth

! Under the 1994 Sentencing Guidelines, the district court
deternmined Kinmble's base offense level at 32 and found that Kinble was
responsi ble for nore than 50 but |ess than 150 grans of cocaine. Ki mbl e's
acceptance of responsibility reduced his base offense level to 29. Ki mbl e's
level I'll crimnal history and 29 base offense | evel produced a guideline range
of 108 to 135 nonths of inprisonnent.
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Amendnent rights.
I

Ki nbl e contends that the district court inproperly determ ned
the quantity of drugs that can be attributed to himto determ ne
his base offense |evel.? The quantity of drugs reasonably
foreseeable to a defendant is a question of fact which we review
for clear error.® United States v. Pofahl, 990 F.2d 1456, 1479
(5th Gir. 1993), cert. denied, ___ US. __ , 114 S. C. 266, 126 L.
Ed. 2d 218 (1993) and cert. denied, = US |, 114 S. C. 560,
126 L. Ed. 2d 460 (1993); United States v. Angulo, 927 F.2d 202,
205 (5th Gir. 1991), aff'd 979 F.2d 210 (1991). Kinble clainms in
essence that the district court erred in determning the rel evant
conduct properly attributed to himunder 8§ 1Bl1.3(a)(1l)(B) of the
gui delines. "The factual findings made by a district court inits
determ nation of a defendant's relevant conduct for sentencing
pur poses are subject to the 'clearly erroneous' standard of review
on appeal." United States v. MCaskey, 9 F.3d 368, 372 (5th Cr
1993), cert. denied, ___ US __ , 114 S. C. 1565, 128 L. Ed. 2d
211 (1994). Under either standard of review we affirm

Ki nbl e contends that the district court erroneously attri buted

2 We will uphold the district court's sentence as long as it
results from a correct application of the sentencing guidelines to factual
findings that are not clearly erroneous. |d. "If the district court's account

of the evidence is plausible in light of the record viewed inits entirety, the
court of appeals may not reverse it even though convinced that had it been
sitting as the trier of fact, it would have wei ghed the evidence differently."
Anderson v. Cty of _Bessener Gty, N.C., 470 U.S. 564, 105 S. C. 1504, 84 L. Ed.
2d 518 (1985).

8 Clear error is generally considered a nore deferential standard
of reviewthan clearly erroneous. See United States v. Tello, 9 F.3d 1119, 1122
(5th Gir. 1993).
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sales of crack cocaine to himthat he could not have reasonably
foreseen.* Kinble states that he was in prison when t he undercover
operation at his residence began and during the final nonths of the
conspiracy. He argues that because he was in prison periodically
he could not have foreseen his co-defendants' drug transactions;
therefore, in determning the quantity of drugs that constitute his
"rel evant conduct" for sentencing, the district court, he contends,
shoul d have sentenced hi msolely based on the two sales he nmade to
Cogwel I, not sales nmade by his 1co-defendants.

The presentence investigation report ("PSR') detailed
Cogwel | ' s observations of Kinble pooling noney with others at the
crack house to purchase drugs and his sharing of duties there, in
addition to Kinble's two direct sales to Cogwell.® 1In overruling

Kinbl e's objections to the PSR, the court explicitly found that

4 The offense | evel of a defendant convicted of a drug
trafficking offense is determned by the quantity of drugs involved in the
offense. U S.S.G § 2Dl.1(a)(3). "This quantity includes both drugs wi th which
the defendant was directly involved, and drugs that can be attributed to the
defendant in a «conspiracy as part of his ‘'relevant conduct' under
§ 1B1.3(a)(1)(B) of the Guidelines." United States v. Carreon, 11 F.3d 1225,
1230 (5th Gr. 1994). Section 1Bl1.3(a)(1)(B) defines relevant conduct as "all
reasonabl y foreseeabl e acts and omi ssions of others in furtherance of thejointly
undertaken crimnal activity." US S G §81B1.3(a)(1)(B). To attribute
conspiratorial conduct to a defendant under section 1Bl1.3(a)(1)(B), the court
nmust explicitly find that the conduct was within the scope of the defendant's
agreenment and "reasonably foreseeable" to the defendant. Carreon, 11 F.3d at
1230-31 (citing United States v. Evbuomwan, 992 F.2d 70, 72 (5th Cr. 1993)).

5 The district court adopted the findings of the PSR as its findings
of fact. "A presentence report generally bears sufficient indiciaof reliability
to be considered as evidence by the district court in resolving disputed facts.
Adistrict court may adopt facts contained in the PSR w thout further inquiry if
the facts have an adequate evidentiary basis and the def endant does not present
rebuttal evidence." United States v. Valencia, 44 F.3d 269 (5th Cr. 1995)
(citations onmtted). To the extent that a defendant's objections to the PSR
contai n unsworn assertions, they are not sufficiently reliable and should not be
consi dered i n maki ng sentenci ng decisions. See United States v. Alfaro, 919 F. 2d
962, 966 (5th Gir. 1990) (quoting U S.S.G § 6Al.3 coment.).
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there was nore than fifty granms of crack cocai ne enconpassed in
Kinble's rel evant conduct. Further the court concluded, based on
the PSR, that this anbunt was foreseeable to Kinble and that it was
sold in furtherance of the conspiracy. Citing United States v.
Pui g-I nfante, ® the court al so found that there was no evi dence t hat
Ki nbl e had ever w thdrawn or abandoned t he conspiracy while he was
in jail. The court enphasized that to the contrary, there was
evidence that Kinble returned to the crack house i nmmedi ately after
being released fromjail and resuned selling drugs.

Ki nbl e correctly points out that we have found that "rel evant
conduct" can only enconpass conduct after a defendant has joined a
conspiracy; a defendant cannot be sentenced based on his co-
conspirators' activities before he joinedthe conspiracy. Carreon,
11 F.3d at 1235-36; U S.S.G § 1B1.3(a)(1)(B), coment. (n.2).
Kinble in essence contends that his sentence enconpasses drug
transactions that occurred while he was in jail at the begi nning of
the investigation))before he clains he joined the conspiracy. The
court through its adoption of the PSR s findings, explicitly found
Ki mbl e responsi bl e for the rel evant conduct of the conspiracy from
t he begi nning of the investigation until the end, regardl ess of his
i npri sonment . This conclusion is adequately supported by the
record and reasonable given that Kinble's famly was running the
drug operation from Kinble's residence of ten to twelve years

Kinble admts having sold crack cocaine from the residence and

6 19 F.3d 929, 945 (5th Cir. 1994), cert. denied, ___ US _
115 S. &. 180, 130 L. Ed. 2d 115 (1994) (stating that incarceration al one i s not
an affirmative act which can establish w thdrawal froma conspiracy).
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knowi ng that others, including his famly nenbers, were also
selling crack cocaine. On one occasion after he was rel eased from
jail Kinble imrediately returned to the crack house and began
selling drugs again. In addition, Cogwell observed Kinbl e taking
part in the conspiracy by pooling noney to buy drugs and by taking
turns with the other sellers at the crack house. G ven these
facts, it is reasonable and not clearly erroneous to concl ude that
Ki nbl e was i nvol ved in the conspiracy during the entire five nonths
of the investigation despite his occasional inprisonnent.

Because the court's findings establish that it was reasonably
foreseeable to Kinble that nore than fifty grans of crack cocai ne
woul d be sold, and because Kinble presents no evidence, only
unsworn assertions, to the contrary, we conclude that the court's
determ nation of the anobunt of drugs attributable to Kinble as part
of his relevant conduct was not clearly erroneous.

11

Kinble also contends that his sentence violates his
constitutional rights to equal protection, due process, and to be
free from cruel and unusual punishnent because the sentencing
gui del i nes puni sh I ess than one gramof cocaine base as if it were
the equivalent of fifty to one hundred fifty grans of cocaine. As
Ki nbl e acknow edges, these clains are foreclosed by Fifth Grcuit
precedent. United States v. Cooks, 52 F.3d 101, 105 (5th Grr.
1995) (rejecting an equal protection challenge to the guidelines);
United States v. Fisher, 22 F.3d 574, 579 (5th G r. 1994), cert.
denied, __ US __ , 115 S. C. 529, 130 L. Ed. 2d 433 (1994)
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(acknow edging that the court has rejected due process, equal
protection, and vagueness challenges to the disparities between
penal ties for powdered cocai ne and cocai ne base and rejecting an
Ei ght h Amrendnent chal | enge to sane).’

|V

For the foregoing reasons, we AFFIRM the district court's

sent ence.

7 See al so United States v. Cherry, 50 F.3d 338, 342-44 (5th Cr.
1995) (no equal protection violation); United States v. Butler, 988 F.2d 537 (5th
Cr. 1993), cert. denied, ___ US _ , 114 S. C. 413, 126 L. Ed. 2d 359 (1993)

("cocai ne base" is not an unconstitutionally vague term) (citing United States
v. Thonmas, 932 F.2d 1085 (5th G r. 1991), cert. denied, 502 U. S. 1038, 112 S. C.
887, 116 L. Ed. 2d 791 (1992)); United States v. Galloway, 951 F.2d 64, 65 (5th
Cr. 1992) (the crack cocaine provisions of the sentencing guidelines do not
vi ol at e due process or equal protection as applied to African-Anmericans); United
States v. Watson, 953 F.2d 895 (5th Cr. 1992), cert. denied, 504 U S. 928, 112
S. C. 1989, 118 L. Ed. 2d 586 (1992).
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