IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40201

Summary Cal endar

CHARLES EDWARD BONNER
Pl ai ntiff-Appellant,

ver sus
WAYNE SCOTT, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE

| NSTI TUTI ONAL DI VI SI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 93-CVv-107)

(Sept enber 25, 1995)

Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Char| es Bonner appeals fromthe district court's denial of
his application for a wit of habeas corpus. W affirm
. Imunity

Bonner clains the right to enforce an agreenent signed by
parol e officer Eaves, in which Eaves prom sed to dism ss certain

charges in return for Bonner's promse to submt to a 90-day term

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



for a technical parole violation. Despite this agreenent, Bonner
went to trial in both Chanbers and Brazoria counties and was
convicted in both. Nothing in the record indicates that the
trier of fact in either case ever becane aware of the agreenent,
any statenents that Bonner made in connection with it, or any
evidence derived fromit. After an unsuccessful application for
st at e habeas corpus, Bonner sought federal habeas relief of both
convictions in a single petition. Upon the state's notion,
Bonner limted his application to a request for relief fromthe
Brazoria County conviction for robbery. Upon referral, the

magi strate judge held that the Chanbers County state habeas
court's findings were entitled to a presunption of correctness
pursuant to 28 U.S.C. 8§ 2254(d), and therefore adopted that
court's finding that Eaves had no authority to enter into a

bi ndi ng transactional immunity agreenent. The district judge
adopted the magi strate's recomendati on of dism ssal wthout
coment .

I n essence, Bonner argues that he should be able to enforce
his agreenent with Eaves. 1In doing so, he contests the ability
of the district court to apply the 8§ 2254(d) presunption of
correctness to findings nmade in the Chanbers County state habeas
proceedi ng because his current federal habeas petition deals only
with the Brazoria County conviction. |In particular, Bonner
clains that he is entitled to relitigate the issue of whether
Eaves had actual or apparent authority to enter into a binding

i Mmuni ty agreenent.



We decline to reach this issue, choosing instead to affirm
on grounds other than those relied upon in the court below. W
hold that crimnal defendants are not entitled to enforce
agreenents of this nature even if nade with a state attorney-
general .

Bonner states no violation of a federal constitutional
right. The prosecution did not introduce into evidence Bonner's
agreenent or any evidence derived fromit or any statenents or

adm ssi ons from Bonner. Cf. Kastigar v. United States, 406 U.S.

441 (1972); United States v. Robertson, 582 F.2d 1356 (5th Cr.

1978). The prosecution did not induce Bonner to aid in

investigating others, cf. United States v. Wiss, 599 F.2d 730,

734 (5th Cr. 1979), nor did it lure Bonner into a guilty plea,
cf. Santobello v. New York, 404 U S. 257, 262 (1971). See

generally Wiss, 599 F.2d at 736-38. No federal constitutional

provi sion protects Bonner's expectation interest in the Eaves
agreenent. Under such circunstances, no federal constitutional
claimis at issue.
1. Oher |Issues

Bonner's other clainms lack nerit. First, Bonner argues that
the state waived its right to make responsive pleadings in the
Brazoria County habeas proceeding. Infirmties in state habeas
cor pus proceedi ngs do not, however, constitute grounds for

federal relief. Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th

Cr. 1992), cert. denied, 113 S. C. 1958 (1993). Second, to the

extent that Bonner properly raised argunents regarding



prosecutorial m sconduct and double jeopardy in his opening
brief, we affirmthe court below. |If any prosecutori al

m sconduct occurred, Bonner has not shown that it was "so
pronounced and persistent that it casts serious doubts upon the

correctness of the jur[ies'] verdict[s]." United States v.

Rodri guez, 43 F.3d 117, 124 (5th Cr.) (alterations added), cert.
denied, 115 S. . 2260 (1995). No double jeopardy violation
occurred because the first jury panel in Brazoria County had not

been sworn when the court declared a mstrial. Crist v. Bretz,

437 U.S. 28 (1978). Finally, Bonner has raised other issues for
the first time in his reply brief. W decline to consider

argunents nmade in this manner. MGuder v. Necaise, 733 F.2d

1146, 1148 (5th Gr. 1984).
For the reasons stated above, we deny both of Bonner's
not i ons.

AFFI RVED.



