IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40191

Summary Cal endar

JOSEPH ALFRED ROMVE, JR.,
Pl ai ntiff-Appellant,

ver sus

DAN MORALES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:94 CV 450)

( Sept enber 20, 1995)
Bef ore H GG NBOTHAM THORNBERRY, AND BARKSDALE, Circuit Judges.
PER CURI AM *
Appel l ant, Joseph Alfred Rone, Jr., an inmate currently
incarcerated in the Institutional D vision of the Texas Depart nent
of Crimnal Justice ("TDCJ"), appeals the dism ssal of his pro se,

in forma pauperis civil rights conplaint. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Ronme filed a class-action suit against Mrales and forner
Governor Ann Richards,! seeking declaratory and nonetary relief
pursuant to 42 U.S.C. § 1983 (1988), for alleged constitutional
violations regarding the manner in which the state nmanages its
good-tinme system He asserts, inter alia, that TCDJ's policy of
failing torestore forfeited good-tine constitutes an ex post facto
violation. Rone also argues that the policy requires inmates to
serve the sane prison tine twice, thus resulting in double
| eopar dy.

The magistrate judge found that Rone had failed to state a
cl ai mupon which relief could be granted and recommended di sm ssal .
The district court adopted the magi strate's reconmmendati ons, found
Rone had stated no constitutional violation, and dismssed the

conplaint with prejudice.

Di scussi on
Rone's primary contention centers on Tex. Gov 1T CoDE
§ 498.004(b), which was not in effect at the time he commtted his
offense, and thus he clains its application to his sentence
constitutes an ex post facto violation. He contends that under
former Tex. CooECRM Proc. art. 42.12, § 23, all credits he received
becane part of his sentence and could not be lost either as a

result of the revocation of his parole in the form of nmandatory

! The conplaint as to defendant Richards was di sm ssed by the
district court as "frivolous as a matter of law." Rone has not
appeal ed this ruling.



supervi sion or because of prison disciplinary proceedi ngs. He al so
asserts that TCDJ's policy violated the Texas Constitution's
prohi bition on retroactive application of penal | aws, and concl udes
that he is entitled to be discharged fully because he has served
four years flat tinme and eight years of good tine.

Ronme al so conplains that he is serving the sane tine tw ce
because he lost his previously earned good-tinme credits follow ng
the revocation of his mandatory supervision. He argues that,
because he did not, at the tinme of his release, sign the contract
agreei ng to mandat ory supervi si on, he shoul d not have been bound by
its terms. Rone asserts the contract would have retrospectively
deprived him of calendar tine previously served, and argues the
contract provisions result in ex post facto and double jeopardy
vi ol ati ons.

In addition, Ronme argues that the district court erred in
dismssing his claimthat Texas should pay noney to inmates for
wor k perfornmed while incarcerated. He argues that the state cannot
i npose a sentence greater than the one inposed at trial, and that
he was not sentenced to a term of | abor.

Finally, Ronme has made certain other argunents during this
| awsui t . Ronme included in his opening brief's list of issues a
claim that Texas was using county and state jails to deprive
prisoners of good tine credits. In his reply brief, Ronme argues
t hat Texas deni ed himdue process of law by failing to informhim

that his good tinme credits would be |lost during his eight-nonth



stay in county jail and by delaying his suit to regain his good
time credits.

This Court reviews de novo a trial court's dismssal of a
conplaint for failure to state a claimupon which relief can be

gr ant ed. G ddings v. Chandler, 979 F.2d 1104, 1106 (5th Cr.

1992). The dism ssal nmay be upheld "only if it appears that no
relief could be granted under any set of facts that coul d be proven
consistent with the allegations.” [d. (internal quotation marks
and citation omtted). W are, however, free to uphold the
j udgnent below on any |egal grounds supported by the record.

Forsyth v. Barr, 19 F.3d 1527, 1534 n.12 (5th Gr.), cert. denied,

115 S. C. 195 (1994). Werely onthis last principle in disposing
of nost of Rone's appeal.

Rone' s federal ex post facto and doubl e jeopardy clains, as
well as his argunents based on the Texas Constitution, have one
thing in common: all inplicate the |l ength of tinme Rone woul d spend
within the TDC] system At bottom Rone's contention is that Texas
has kept or will keep himincarcerated for too long. That claimis
not cognizable in a suit under § 1983. The sole renmedy for
challenges to the fact or length of incarceration is a habeas

proceedi ng under 28 U . S.C. § 2254 (1988). Heck v. Hunphrey, 114 S.

Ct. 2364 (1994) (construing Preiser v. Rodriqguez, 411 U S. 475

(1973)).2 Prisoners nay i nvoke 8 1983 in, for instance, challenges

2 The policy behind this doctrine is to preserve the habeas
requi renent that a state prisoner exhaust state renedies before
filing in federal court. See 28 U S. C. 8§ 2254(b-c) (1988). A
§ 1983 plaintiff need not exhaust state renedies under nost
circunstances. Monroe v. Pape, 365 U S. 167 (1961).

4



to the adequacy of state procedures designed to determ ne the
availability or duration of good tinme credits. The renedy in such
a case is an order to a state correctional authority to inplenent
a particular procedure, not an order to restore good tine credits.
The latter sort of order, because it affects the length of a
prisoner's stay in a state corrections system is available only in
a habeas proceedi ng.

Rone' s argunent that prisoners shoul d recei ve paynent for work
in prison |lacks nerit. Texas may constitutionally conpel inmates

to work without pay. Wendt v. Lynaugh, 841 F.2d 619, 620-21 (5th

Cir. 1988).

Rome has defaulted on his remaining clains. Al t hough he
i ncl uded an i ssue concerning county and state jails in his opening
brief, he did not explain or argue this contention in the body of
the brief itself and thus has abandoned it in this appeal. See

Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993). W wll not

consi der Rone's due process argunent because he raised it for the

first time in his reply brief tothis court. See United States v.

Prince, 868 F.2d 1379, 1386 (5th Cr.), cert. denied, 493 U S. 932

(1989) .
AFFI RVED



