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PER CURI AM *

A jury convicted Larry Martin of conspiracy to possess with
intent to distribute crack cocai ne, of possession with intent to
distribute a controlled substance, and of carrying a firearm
during the comm ssion of a drug-trafficking crinme. Martin
appeal s, stating that the trial court should have suppressed a

pi stol and several rocks of crack found in a car, as well as

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



certain statenents nade to a police officer at the scene. W
affirm W examne Martin's argunents in the order of the

factual chain of events formng the basis for his conviction.

. Initial Terry-stop

Martin argues that his initial encounter with police
officers violated the Fourth Anmendnent because the encounter was
either an arrest w thout probable cause or a seizure under Terry
v. Chio, 392 U.S. 1 (1968), w thout reasonabl e suspicion. W
di sagr ee.

Initially, we nmust decide whether Martin's initial encounter
with | aw enforcenent officers constituted a Terry-stop or if,
either initially or as questioning progressed, the incident
becane a full-scale arrest. The Fourth Amendnent prohibits
officers fromarresting a suspect w thout probable cause, but
under Terry, police may seize a suspect for brief questioning if
they neet the | esser burden of establishing reasonabl e suspicion.
An encounter constitutes a Terry-stop or a seizure, as opposed to
an arrest, if the detention is "tenporary and |asts no | onger

than is necessary to effectuate the purpose of the stop."

Florida v. Royer, 460 U S. 491, 500 (1983) (plurality opinion).

In such a seizure, "the investigative nethods enpl oyed shoul d be
the | east intrusive neans reasonably avail able to verify or

di spel the officer's suspicion in a short period of tine." 1d.

at 500. The state bears the burden of proof. [d. In deciding

whet her a particular encounter constitutes a seizure or an



arrest, courts consider, anong other factors, the duration of the
detention, the coerciveness of the surrounding environnent, and
whet her | aw enforcenent officials acted in an intimdating

manner. United States v. Berry, 670 F.2d 583, 601-03 (5th G

1982) (en banc).

The factors stated above suggest that the encounter anong
O ficer Young, Detective Sardone, and Martin was a Terry-stop,
not an arrest. The encounter took place in a non-coercive
setting, a public parking lot. Martin was within a short
di stance of his conpanions, not alone. |Initially, the duration
of the encounter was short, no | onger than necessary to ask
Martin for identification and to run a drivers |icense check.
The I ength of the encounter stretched |onger only as suspicion
i ncreased that Martin had given a false nane. The officers took
no threatening action; all they did was ask for identification.
While the officers did have pistols in hand, "[a]n investigatory
stop is not automatically an arrest sinply because an officer

draws his gun.” United States v. Wrthington, 544 F.2d 1275,

1280 n.3 (5th GCr.), cert. denied, 434 U S 817 (1977). @Gven

t he non-coercive nature of the rest of the encounter, we find the
presence of drawn guns insufficient to transformthe initial
encounter froma Terry-stop to an arrest. See id. at 1279-80 &
n.3 (holding that an officer's approach in the night with a
flashlight and a drawn gun constituted a seizure, not an arrest).
Furthernore, given the non-threatening way in which the encounter

devel oped, we hold that no arrest took place until O ficer Young



returned fromhis second conputer check and formally arrested
Martin.

We now turn to the requirenent of reasonabl e suspicion, and
hold that the officers had sufficient grounds to stop Martin. To
justify a Terry-stop, |aw enforcenent officers nust have an
"articul abl e suspicion that a person has conmtted or is about to
commt a crine." Royer, 460 U S. at 498. At the tine they
stopped Martin, Oficer Young and Detective Sardone knew that a
drug transaction between Detective Cogwell and Black was to take
pl ace at the Fina Mart, that Black had told Cogwell that 3-4
ot her owners of the crack were likely to be present, and that
Bl ack dealt drugs only with African-Anmericans. They knew t hat
shortly after Black arrived, a Mtsubishi Gallant with 3 bl ack
men pulled into the Fina Mart, stopped, then drove slowy through
the ot to park in front of a nearby restaurant. They knew t hat
one of the persons in the car went initially into the restaurant,
then left to observe the Fina Mart parking lot. They knew t hat
this sanme man then wal ked toward the Fina Mart. W agree that
the officers had an articul abl e suspicion, founded on known
facts, that the occupants of the car were the 3-4 crack owners
that Bl ack had nentioned, and that the occupants were involved in

the drug transaction.?

1 W have al so considered Martin's contention that the
initial Terry-stop was based on pretext. W deemthis argunent
meritl ess.

4



1. Probable Cause for Arrest
Martin argues that no probable cause existed to support his
arrest, even if the encounter first becanme an arrest when Oficer
Young formally arrested Martin. W disagree. At the tine of the
arrest, Oficer Young had verified the existence of several
outstanding arrest warrants against Martin. Martin does not
chall enge the legality of these warrants. The outstandi ng

warrants constituted probable cause to arrest.

1. Mranda Caim
The trial court denied Martin's notion to suppress his
response to questions after his arrest but before he was inforned

of his rights under Mranda v. Arizona, 384 U S. 436 (1966).

Martin appears to appeal this ruling. W do not reach the issue
of whether a Mranda violation occurred because we find that any
such viol ation was harnl ess beyond a reasonabl e doubt.

When O ficer Young placed Martin under arrest, Martin stood
up and keys fell fromhis person to the ground. Oficer Heaton
asked Martin if the keys were his, and Martin responded in the
negative. The prosecution subsequently used this denial at
closing argunent. After recounting the incident, the prosecution
argued that Martin was "distancing hinself fromthat car, as far
as possible. Wy? Because he knows there's crack in there and
he knows there's a firearmin there."

Neverthel ess, this error was harnl ess beyond a reasonabl e

doubt. See Chapnman v. California, 386 U S. 18, 24 (1967). One




of the officers at the scene testified that Martin was the driver
of the car. The keys to the Mtsubishi were in Martin's
possession. A search of the car revealed the gun and the crack
cocaine. W nmay properly consider this physical evidence, even
if a Mranda violation occurred, because the fruits of the

poi sonous tree doctrine does not apply to violations of the

Mranda rule. United States v. Mendez, 27 F.3d 126, 130 (5th

Cir. 1994). This evidence, together with other testinony already
di scussed connecting Martin to the ongoing crack transaction, was
"“not only sufficient to support the verdict but so overwhel m ng
as to establish the guilt of the accused beyond a reasonabl e

doubt.'" United States v. Baldwin, 691 F.2d 718, 723-24 (5th

Cr. 1982) (quoting Harryman v. Estelle, 616 F.2d 870, 876 (5th

Cr.) (en banc), cert. denied, 449 U S. 860 (1980)).

V. Search of the Car
The trial court held that Martin |lacked standing to
chal | enge the search of the M tsubishi that produced the gun and
crack cocaine. W agree.
A def endant seeking to suppress evidence on Fourth Amendnent
grounds bears the burden of showi ng that he has standing to

i nvoke the exclusionary rule. United States v. WIlson, 36 F.3d

1298, 1302 (5th Gr. 1994). "'It is settled |law that one has no
standing to conplain of a search or seizure of property he has

voluntarily abandoned.” United States v. Alvarez, 6 F.3d 287,

289 (5th Gr. 1993) (quoting United States v. Colbert, 474 F. 2d




174, 176 (5th Gr. 1973) (en banc)), cert. denied, 114 S. C.

1384 (1994). This rule stens fromthe requirenent that those
seeking to invoke the Fourth Amendnent nust exhibit "an actual,
subj ective expectation of privacy with respect to the place being
searched or itens being seized." WIson, 36 F.3d at 1303.

Martin voluntarily di savowed any privacy claimto the
Mt subi shi. Although the car keys were found on his person
shortly after the arrest, Martin denied that the keys were his.
In a later interview, Martin denied owing the car and refused
to state whether he was the driver of the car. Mrtin did not
testify at the notion to suppress; in fact, he called no
W t nesses and introduced no evidence at the hearing on this
motion. Finally, at the hearing, Martin's attorney stated that
he "woul dn't argue"” with the trial judge's assertion that Martin
had no "standing to conplain about the -- what was obtai ned from
t he autonobil e" because Martin "had no expectation of privacy in
there." Although it appears that the court bel ow raised the
i ssue of standing sua sponte, Martin has not argued that he was
surprised by the court's questions and hol di ng, nor that he was
prevented from presenting evidence on the standing issue, nor
that the manner in which the court raised this issue constituted

error. Cf. United States v. Boruff, 909 F.2d 111, 116 (5th Gr.

1990) (holding that a defendant was entitled to an opportunity to
present evidence of standi ng when the governnent did not raise

the issue until after the suppression hearing), cert. denied, 499

US 975 (1991). W agree with the trial court that Martin



di savowed any subjective expectation of privacy over the contents

of the car and therefore | acked standing to chall enge the search.



