IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40149
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

MANUEL DE JESUS GUERRA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-95-CV-12(93-CR-111)
June 27, 1995

Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

| T IS ORDERED t hat Manuel De Jesus Guerra's notion to | eave
to proceed in forma pauperis (IFP) is DEN ED, because his appeal

fromthe denial of relief pursuant to 28 U S.C. 8§ 2255 | acks

arguable nerit and is therefore frivolous. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, IT IS FURTHER ORDERED t hat the appeal is DI SM SSED

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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See 5th Gr. R 42. 2.

Guerra was convicted pursuant to his plea of guilty of
possessing a |large quantity of marijuana with intent to
distribute it. He did not take a direct appeal, but filed a
notion to vacate his sentence, 28 U S.C. § 2255, nore than one
year after he had been sentenced. The district court denied the
nmotion and Guerra's notion for | eave to appeal |IFP

CGuerra contends that he should receive a downward departure
under the sentencing guidelines, or an of fense-|evel adjustnment
for having been only a mniml participant in the offense. He
al so asserts that he should be resentenced on the basis of 287.4
pounds of the marijuana found in his vehicle, because that is al
he had know edge of. He concedes that his issues are not of
constitutional magnitude.

"[Al] challenge to a sentencing judge's technical application
of the sentencing guidelines may not be raised in a [28 U S. C]

§ 2255 proceeding." United States v. Faubion, 19 F.3d 226, 233

(5th Gr. 1994). The reason is "that such questions are capable
of being raised on direct appeal and, further, do not inplicate
any constitutional issues.”" |d. The issues which Guerra now
seeks to raise could have been raised on direct appeal.

| FP DENI ED; APPEAL DI SM SSED



