UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-40146
Summary Cal endar

HORACE NCRVAN, ET AL.
Pl aintiffs-Appellants,
VERSUS
APACHE CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- G 91-378)

(Jul'y 20, 1995)
Bef ore GARWOOD, JOLLY and DUHE, Circuit Judges.
PER CURI AM !

The owners of working interests in mneral |eases brought an
action against Apache Corporation, the unit operator, alleging
breach of contract, fraud, and breach of fiduciary duty. The
Def endant operator had halted production of the unit well in md-
July 1990, causing the |eases maintained by unit production to
termnate. In earlier proceedings, this Court affirmed di sm ssal
of the fraud and fiduciary duty clains and reversed the district

court's grant of sunmary judgnent on the breach of contract claim

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Norman v. Apache Corp., 19 F. 3d 1017 (5th Cr. 1990). This Court

found genuine issues of material fact exist regarding whether
Apache m srepresented to the owners that it was continuing to
produce the well from July through Novenber 1990, and whether
Apache breached its duty to act as a prudent operator by failing to
take reasonable steps to prevent the |loss of the |eases. 1d. at
1031. On renmand the district court again granted summary j udgnment
to Defendants. W reverse.

The district court found the remanded i ssues noot, hol ding as
a matter of law that Plaintiffs had been nmade whol e and coul d not
mai ntain their cause of action for damages:

Even if every allegation against the Defendant is true,

such acts were cured when the Defendant reacquired and

assigned the leases tothe Plaintiffs. At that tinme, the

status quo was duly restored by re-establishing the

Plaintiffs' opportunity to drill.

Once Defendants reacquired and assigned the | eases to

the Plaintiffs, the Plaintiffs were nade whole and

cannot, as a matter of law, maintain a cause of action

agai nst the Defendant for consequential danages rel ating

to lost | eases since the | eases were no |onger "lost."
1 R 707. The record precludes the summary judgnent finding that
Plaintiffs "were nade whole" upon Defendant's reacquisition and
assi gnnent of leases to Plaintiffs. The record reflects that the
new | eases differ in material respects fromthe | ost | eases. See,
e.q., Sbarbaro dep. at 30 (noting that sone interests included in
the | ost | eases remai ned unl eased under the new | eases); aff. of
Jack Finkelstein at 4 (noting higher royalty burden and | ack of

warranty of title on the new | eases as contrasted with the | ost

| eases). Such evidence precludes the summary judgnent findings



that Plaintiffs were made whol e and that "the status quo was duly
restored.” Finding the summary judgnent evi dence bearing on these
material facts disputed, we reverse the summary judgnent and
remand.

We decline Appellants' invitation to address the issue of the
proper neasure of danages, a question to be addressed, if
appropriate, in the first instance by the district court.

REVERSED and REMANDED.



