IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40133
(Summary Cal endar)

CHARLES MACDONALD and
W NONA MACDONALD,

Pl aintiffs-Appellants,
STATE OF LQUI SI ANA, t hrough
the Departnent of Transportation
and Devel opnent
| ntervenor-Plaintiff-Appellant,
vVer sus
MONSANTO COMPANY, ET AL.
Def endant s,
DOW CHEM CAL COVPANY,

Def endant - Appel | ee.

Appeal fromUnited States District Court
fromthe Eastern District of Texas
(1:91-CVv-162)

Septenber 13, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



This is a diversity case involving a products liability claim
for personal injuries allegedly resulting from the use of an
her bi ci de manufactured by Dow. Plaintiffs' petition listed
nunmer ous bases for recovery under a products liability theory.
Because we find that plaintiffs failed to establish that any of its
claims warranted trial on the nmerits, we affirm the district
court's entry of sunmary judgnent in favor of Dow.

l.
This i s our second occasi on to address the di spute between the

parties in this case. |In MacDonald v. Mnsanto, 27 F.3d 1021 (5th

Cir. 1994) (MacDonald I), we reversed the district court's denial
of the notion for sunmary judgnent filed by Dow and Chevron! as to
any of plaintiffs' clains which related to | abeling requirenents
and the failure to warn, because we concluded that such clains are
preenpt ed by the Federal Insecticide, Fungici de and Rodenti ci de Act
("FIFRA"), 7 U . S.C. 88 136-136y. W rendered summary judgnent in
favor of Dow and Chevron as to these issues and renanded t he case.

Subsequent |y, Dow brought another notion for sunmary j udgnment
as to the remaining clains against it, arguing, inter alia, that
plaintiffs' remaining clains are not acti onabl e under the Loui si ana
Products Liability Act ("LPLA"), La.R S. 9:2800.51 et seq.)? or

under pre-LPLA | aw.

1Chevron was dismissed fromthe case pursuant to plaintiffs
notion to nonsuit.

2Al t hough plaintiffs' suit originally was filed in Texas state
court and then renoved to federal district court in Texas on the
basis of diversity, the parties agree that Louisiana law is
applicable to the case, presumably because the all eged exposure to
t he herbicide occurred in Louisiana.



.
The standard of reviewfor a summary judgnent is well settl ed.
W reviewthe record de novo to ascertai n whet her any genui ne i ssue
exists as to any materi al fact and, upon finding none, to ascertain
whet her the noving party is entitled to a judgnent as a matter of

law. Fed.R Cv.P.56(c); Mles v. Arerican Tel. & Tel. Co., 703

F. 2d 193 (5th GCr. 1983). Wt hout weighing the evidence,
assessing its probative value, or resolving any factual disputes,
id., we nerely search the record for resolution-determnative

factual disputes. Kennett-Mirray Corp. v. Bone, 622 F.2d 887 (5th

Cir. 1980). W reviewdistrict court determnations of state |aw

de novo. Salve Regina College v. Russell, us _ , 111 s ¢

1217, 113 L.Ed.2d 190 (1991).
L1l

The LPLA expressly states at Section 2800.52 that the Act
establi shes the exclusive theories of liability for manufacturers
for damage caused by their products. Thus, in order to recover
under the LPLA, a plaintiff islimted to the distinct theories of
recovery enunerated in the Act.

The only cl ai ns forwarded by plaintiffs which reasonably could
be construed to have survived MacDonald | are (1) the failure to
test properly, (2) the failure to provide safety equipnent or
devices, and (3) the claim that the product was unreasonably
dangerous. Dow s position was that plaintiffs' products liability

clains regarding the failure to test, failure to equip, and the



unr easonabl y dangerous nature of the product did not fall within
the purview of the LPLA. The LPLA does not recogni ze a cause of
action for failure to test or failure to equip, except insofar as
the failure to test or equip renders the product unreasonably
dangerous. Under the LPLA, in order to nmaintain an action agai nst
a manufacturer for damages resulting froman unreasonabl y danger ous
product, a plaintiff must show that either (1) the product is
unreasonably dangerous in construction or conposition; (2) the
product is unreasonably dangerous in design; (3) the product is
unr easonabl y dangerous due to i nadequate warni ngs; (4) the product
i s unreasonabl y dangerous because it does not conformto an express
warranty of the manufacturer. See La. R S. 9:2800. 54.

Qur opinion in MacDonald | renders the part of the statute
pertaining to i nadequate warni ngs inapplicable in this case. There
has been no allegation by plaintiff that the product did not
conformto an express warranty. Thus, to recover under the LPLA
due to the unreasonably dangerous nature of the product, in this
case plaintiffs woul d have to show that the product is unreasonably
dangerous in construction or conposition or that it is unreasonably
dangerous in design. In order to nake out a claimthat a product
was unreasonably dangerous in construction or conposition, the
plaintiff would have to prove that the product deviated in a
material way fromthe manufacturer's specifications or performance
standards for the product or from otherw se identical products
manuf actured by the sanme manufacturer. See La.R S. 9:2800.55

There has been no allegation that the herbicide 2,4-D all egedly



manuf act ured by Dow and used by plaintiff was defective because it
differed fromother 2,4-D manufactured by Dow. Thus, this theory
of recovery is not available to plaintiffs.

The final theory of recovery under the LPLA upon which
plaintiffs could arguably rely is that the product was unreasonably
dangerous in design. Under the LPLA a plaintiff cannot recover on
t he basis that a product is unreasonably dangerous i n design unl ess
he can prove that, at the tinme the product left the manufacturer's
control, there existed an alternative design for the product that
was capabl e of preventing the claimnt's damage. Dow argued inits
motion for summary judgnent that 2,4-D is a distinct chemca
conposition, and that any alternative design for it would create an
al together different chemcal. Thus, Dow argued that it would be
i npossible for plaintiffs to present any alternative design for
2,4-D. Wth all the theories of recovery under the LPLA having
been elim nated, Dow contended that plaintiffs therefore could not
prove that the product was unreasonably dangerous under the LPLA

Inits nmotion for summary judgnent, Dow presented alternative
argunents in the event that the LPLA was deened i napplicabl e by the
district court. As noted above, the applicability of the LPLA is
in dispute because sone of the alleged exposure to the herbicide
occurred prior to the effective date of the Act, and sone of it
occurred subsequent to the effective date of the Act.

Wth regard to the allegation that Dow failed to adequately

test its product, Dow first argued that even under pre-LPLA |aw



there was no independent action for failure to test a product.?
Moreover, Dow clainmed that plaintiffs had presented no conpetent
summary j udgnent evi dence that a test exists which shoul d have been
performed which would have produced identifiable results. Dow
pointed out that plaintiffs had acknow edged in their answers to
interrogatories that Dow had not violated any industry standard.
Dow also presented sunmary judgnent evidence show ng that Dow
conducted extensive tests on 2,4-D, including tests involving
neur ot oxi city and pol yneuropat hy. *

As to plaintiffs' allegation that Dowfailed to properly equip
its product with proper safety equipnent or devices, Dow pointed
out that MacDonald admtted he had been provided protective eye
wear, a respirator, a protective apron, and rubber gl oves.
Plaintiffs did not identify what particular equipnment or devices
shoul d have been supplied to MacDonal d and were not, nor have they
shown that the failure to furnish such devices or equi pnent was a
proxi mate cause of danages. Again, Dow also pointed out that
plaintiffs have nmade no allegation that Dow violated any industry

st andar d.

%Hal phen v. Johns-Manville Sales Corp., 484 So.2d 110, 115
(La. 1986), the |eading pre-LPLA products liability case, |limted
its consideration of the duty to test to theories based upon design
defect and a manufacturer's duty to warn. Thus, even under pre-Act
law, the failure to properly test must result in either a defect or
a failure to warn, and a plaintiff nust proceed under one of these
theories. Accordingly, the failure to test per se does not give
rise to a cause of action except insofar as it renders the product
unr easonabl y danger ous.

“These tests relate to the physical injuries which MDonald
al | eges he suffered.



Wth regard to the claim that the product was unreasonably
dangerous in nature, Dow argued that, even under pre-LPLA |aw,
plaintiffs would have to prove that the product was unreasonably
dangerous per se, unreasonably dangerous in construction or
conposi tion, unreasonably dangerous due to i nadequate warni ngs, or

unr easonabl y dangerous because of its design. Hal phen v. Johns-

Manville, supra, 484 So.2d at 115. Plaintiffs did not plead that
the product was unreasonably dangerous per se.® Mor eover, as
di scussed above, they have not alleged that this 2,4-D deviated
fromother formul ati ons of the product manufactured by Dow and was
t hus unreasonably dangerous in conposition; thus, even under pre-
LPLA | aw, Dow contended that these theories of recovery were not
available to plaintiffs. Thus, Dow nmaintained that plaintiffs were
limted under pre-LPLA law, just as they would be |imted under the
LPLA, to a claimthat the product was defective in design. Under
the pre-LPLA lawin a defective design case, plaintiffs would have
to prove that there was a feasible way to produce the product with
| ess harnful consequences. | d. Dow nmai ntained that plaintiffs
have adduced no summary judgnent to support such an all egation.
As an additional basis for summary judgnent, Dow included in
its notion a detailed discussion of its allegation that plaintiffs
have failed to prove that MacDonald was exposed to Dows 2,4-D

The Loui siana Departnent of Transportation, for whom MacDonal d

The term "unreasonably dangerous per se" was sonewhat of a
termof art under pre-LPLA law. Certain products, by their very
nature, were deened by the courts to be unreasonably dangerous per
se. No Louisiana court has ever deenmed the herbicide 2,4-D
unr easonabl y danger ous per se.



wor ked when he was all egedly exposed to 2,4-D, purchased product
made by several different manufacturers during the relevant tine
periods. Thus, Dow maintained that plaintiffs could not |ink Dow
to the 2,4-D to which MacDonal d was exposed. A threshold inquiry
in any products liability case is that the product was indeed
manuf actured by the defendant manufacturer. Dow nmaintained that
Loui si ana has yet to adopt the "market share" theory of liability
t hat has been recogni zed in other jurisdictions, which would al |l ow
recovery even in the absence of specific proof that a particular
manuf act urer manufactured the product which injured the plaintiff.

Plaintiffs' response to Dows notion for summary judgnent
consisted of only three and a quarter pages and wholly did not
address many of the contentions raised by Dow. Plaintiffs' relied

upon a Fourth Grcuit case, Wormv. Anerican Cyanamd Co., 5 F. 3d

744, 749 (4th Cr. 1993), and Wllians v. State, 640 So. 2d 365,

368 (La. 1st Cr. 1994) for the proposition that its clains for
negligent testing, fornulation, and manufacture are not preenpted
by FI FRA. However, plaintiffs' response begged the question of
whet her their clains could survive summary judgnent. Mor eover,
plaintiffs did not even argue, nuch |ess produce any conpetent
summary judgnent evidence, to establish that under Louisiana |aw
their clains could survive a summary judgnent notion. For exanpl e,
as Dow pointed out, plaintiffs have not pointed to a particular
test which was done inproperly or which was not done on the
product, and which would have produced results which would have

prevented plaintiffs' injuries. Also, asto plaintiffs' clains for



failure to equip, plaintiffs feebly responded nerely that the
failure to equip or provide safety nechani sns woul d be actionabl e
under pre-LPLA law, without citing any authority. Plaintiffs did
not forward any summary judgnent evidence to indicate what safety
measures or equi pnent Dow shoul d have provided but did not. Under
the pre-LPLA | aw and the LPLA itself, in a defective design case®,
the plaintiff nmust show either that there was a feasible way to
mar ket the product with [ ess harnful consequences (under pre-LPLA
law) or that an alternative design actually already existed at the
time the product |eft the manufacturer's control (under the LPLA).
In their response to Dow s notion for sunmary judgnent, plaintiffs
did not provide even a scintilla of argunent, nuch | ess evidence,
illustrating how they contend the product could have been
manuf actured to make it | ess dangerous, nor did they even describe
or present evidence as to how they contend the product caused the
plaintiffs' injuries.

Finally, intheir response to the notion for summary j udgnent,
plaintiffs did respond to Dow s all egations that the LPLA applied
to this case and that plaintiffs could not trace the 2,4-D used by
MacDonald to Dow. They pointed out, using Dow s own sumrary
j udgnent evidence, that the LPLA m ght not apply because sone of
t he herbicide spraying occurred prior to the effective date of the

LPLA. They also attenpted to trace sales of Dow s product to Bel

6As alluded to above, plaintiffs' clains that the herbicide
| acked the necessary safety devices or equipnment to nmake it safe
for use is tantanount to a claimthat the product, as sold, was not
desi gned properly.



Chem cal, who in turned sold product to the Loui si ana Departnent of
Transportati on and Devel opnment, where MacDonal d was exposed to 2, 4-
D

The district court granted Dow s notion for summary judgnent
as to all of plaintiffs' remaining clains, wthout giving reasons.
Thus, this Court cannot discern whether the notion was granted due
to plaintiffs' failure to trace the product back to Dow or because
plaintiffs did not forward conpetent summary judgnent evidence to
establish that there are genuine issues of nmaterial fact
surroundi ng their clainms which woul d have entitled themto trial on
the merits.

Pl aintiffs have appeal ed the grant of summary judgnment, filing
a four and a half page brief to this Court in a case in which the
record conprises nearly a thousand pages. Plaintiffs' brief nerely
revisits the i ssue pertaining to | inking the product to Dow and t he
i ssue of the applicability of the LPLA. The brief also contains a
few vague assertions regarding plaintiffs' clains for failure to
test and failure to equip. For exanple, plaintiffs again claim
that clains for negligent testing, formulation, and manufacture are
not preenpted by FIFRA, citing Worm supra, and WIlians, supra,
which cited Worm Plaintiffs' assertions beg the question of what
genui ne issue of material fact exists surrounding its clains of
failure to test, failure to equip, and design defect. Plaintiffs
have fail ed to adduce any summary j udgnent evi dence to even suggest
that their clains are viable under either pre-LPLA |l aw or the LPLA

Evenin their brief tothis court, plaintiffs continue to resort to

10



such vague allegations such as "a fact issue exists that if

Appel l ee had provided sone type of safety equipnent then this

i nci dent could have been avoided (enphasis added)." Plaintiffs
adduced no evidence or argunent to enable this court to even
renotely di scern what safety equi pnent or device plaintiffs contend
m ght have prevented plaintiffs' injuries. The sane holds true for
plaintiffs' allegations concerning the failure to test and the
unr easonabl y dangerous nature of the product. Moreover, plaintiffs
did not even attenpt to brief these latter issues or even try to
explain to this court what tests Dow shoul d have conducted on the
product, or how Dow m ght have manufactured an herbicide which
woul d be | ess dangerous than 2,4-D. On that basis al one, we could

consi der the issues waived. See Yohey v. Collins, 985 F.2d 222,

224 (5th Cr. 1993).
| V.
In any event, we conclude that summary judgnment was properly

granted in favor of Dow as to all clains surviving MacDonald |

because plaintiffs failed to adduce any summary judgnent evi dence
inits response to Dow s notion for summary judgnent which would
establish that its clains warranted trial on the nerits.

Federal Rule of G vil Procedure 56(e) provides, in pertinent

part:

When a notion for summary judgnent i s nmade and supported
as provided in this rule, an adverse party nmay not rest
upon the nere allegations or denials of the adverse
party's pleading, but the adverse party's response, by
affidavits or as otherwi se provided in this rule, nust
set forth specific facts showing that there is a genui ne
issue for trial. If the adverse party does not so

11



respond, sunmary judgnent, if appropriate, shall be
entered agai nst the adverse party (enphasis added).

Even if we were to resolve in plaintiffs' favor the issue of
the applicability of the LPLA and the plaintiffs' ability to link
Dow to the product to which MacDonald was exposed, we would be
unable and unwilling to reverse the summary judgnent granted in
favor of Dow because plaintiffs have for the nost part rested upon
the bal d, vague allegations in their pleadings. Their response to
Dow s notion for summary judgnent is conpletely devoid of any
evidence which would permt their clains of negligent testing
formul ati on and manufacture of the herbicide to survive summary
j udgnent, under either pre-LPLA or post-LPLA |aw. Accordi ngly,
under Rule 56(e), the district court correctly entered sunmary
judgnent in favor of Dow. It is not necessary that we reach the
al ternative argunent forwarded by Dowregarding plaintiffs' failure
to link Dow to the product to which MacDonal d was exposed. Qur
determnation that plaintiffs' <clainms cannot survive summary
j udgnent under either pre-LPLA law or the LPLA itself pretermts
any further discussion of the applicability of the LPLA. AFFI RVED,
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