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PER CURI AM *
BACKGROUND

Based on a Crinestoppers tip namng Cedrick Denond Col eman
(Col eman), Donald Ray Coleman (Donald), and Napoleon Beazley
(Beazl ey), Federal Bureau of Investigation (FBI) agents and | ocal

| aw enf orcenent agents began an investigation in G apel and, Texas,

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



into the carjacking of a yellow Mercedes Benz and the nurder of
John Luttig in Tyler, Texas, on April 19, 1994. FBI Special Agent
Dennis Murphy testified that Coleman voluntarily arrived at the
Houston County Sheriff's Departnent for questioning. After
initially denying involvenent, Coleman told Mirphy that he and
Beazl ey went to the mall in Corsicana, Texas, on April 18 because
Beazl ey wanted to "jack"™ a car. They did not find a suitable car
that night, so they decided to go hone and to try again the next
ni ght.

On April 19, Beazl ey, Col eman, and Col eman's brother, Donal d,
went to Corsicana in an unsuccessful attenpt to visit sone of
Coleman's friends. They decided to drive to Tyler. Colenman told
Mur phy that he was driving Beazley's parents' car, a maroon Ford
Probe. Beazley saw a Lexus and said that it was the car he wanted
to "jack" and instructed Colenman to followit. Colenman said that
he let the car get away fromthem by slow ng dowmn. They went to
the mall in Tyler, but it was closed. They began headi ng hone
towards G apeland, but Beazley told Coleman to turn around and
return to Tyler.

Col eman told Murphy that after they left the Tyler mall, he
was driving the Probe. Beazl ey spotted a Mercedes Benz in a
parking lot of an El Chico restaurant and instructed Coleman to
pull into the parking lot. Coleman pulled next to the Mercedes and
Beazl ey got out of the Probe and "racked a[]round into the gun."”

When a man spotted him Beazley got back into the Probe and they



left. They drove to Coffee Landing and switched drivers. Beazley
began driving and Col eman sat in the passenger seat.

On the highway heading into Tyl er, Beazley spotted a Mercedes
Benz that he wanted to "jack." Beazley ran ared |ight, attenpted
to catch up with the Mercedes, and followed it into a residential
nei ghbor hood. Beazl ey stopped the Probe at the intersection of
Regency and St agecoach, exited the car, and ran across a front | awn
and up a driveway. Coleman told Murphy that he and Donal d stayed
in the car. Wen he heard a gunshot, Coleman said he ran to the
end of the driveway and saw Beazl ey standi ng over a man, | ooking
for the car keys.

Coleman |ater stated that Beazley exited the Probe at the
Luttigs' carrying a .45 handgun, which Col eman described as a
"l arge bl ack gun" whi ch Beazl ey's aunt had bought for him Donal d,
carrying a sawed-of f shotgun, got out of the car "to see what [was]
goi ng to happen."” Col eman said that he did not get out of the car.
Col eman said that after the Mercedes pull ed out of the driveway, he
crawmed into the driver's seat of the Probe, turned the car around,
and foll owed the Mercedes.

Nei ghors testified that they awdke to the sound of three
gunshots. They | ooked out their wi ndows and noticed a red "sporty
type" car with its headlights turned off turning the corner from
Regency onto Stagecoach. Because it backed up and pulled forward
several times, it was obvious to neighbors that the red car was
waiting on a car comng out of John and Bobbie Sue Luttig's

driveway on Regency.



Nei ghbors testified that they sawthe Luttigs' yell ow Mercedes
Benz backing out of the driveway very fast, hitting a |andscape
retaining wall, pulling forward, then backing up again. One
nei ghbor stated that when the Mercedes Benz drove in front of her
house she could see the silhouette of two heads in the car and
noticed that the front grill of the car was full of shrubbery.

The Mercedes headed west on Regency, then turned north on
St agecoach. As the Mercedes rounded the corner, the red car "took
off" in front of it.

About a quarter of a mle from the Luttigs' house sone
shrubbery was found lying in the mddle of an intersection. The
Mer cedes Benz was found abandoned about "a mle to a mle and a
half" from the Luttigs' honme. The car had a flat tire and sone
shrubbery hanging fromit. A palmprint on the car matched t hat of
Napol eon Beazl ey's.

Col eman' s nei ghbor, Sheri Lewis, testified that Coleman told
her that "they had attenpted to jack a car" and that Beazl ey shot
a man. John Luttig had suffered a "grazing" gunshot wound to the
right side of his head and a fatal gunshot wound to the left side
of his head. The wounds were consistent with those caused by a .45
cal i ber handgun. Three .45 shell casings were found at the scene.

Wth Coleman's assistance, agents found a Haskell .45
automatic pistol, a box of cartridges, and a .12 gauge shotgun
directly across the street form Beazley's house. Shotgun shells

were found during a search of the Beazley's Probe. The barrel of



t he shot gun had been "very crudely cut.” It was a functioning punp
or slide-action shotgun.

Smth Reynolds, general sales manager of a Mercedes
deal ership, testified that all Mercedes passenger vehicles are
manuf act ur ed and assenbl ed outside of the United States, in Gernmany
or South Africa. He testified that the Luttigs' Mercedes nust have
traveled in foreign commerce.

Col eman and Donal d were charged by indictnment with one count
of carjacking in violation of the Anti Car Theft Act of 1992, 18
US C 8 2119, and aiding and abetting in violation of 18 U S. C
8§ 2 (Count 1); and two counts of using or carrying of a firearm
during a crinme of violence in violation of 18 U S.C. 8§ 924(c)(1)
and aiding and abetting in violation of 18 U S.C. 8§ 2 (Count 2 --
.45 cal i ber handgun and Count 3 -- short-barrel ed shotgun).

The brothers were tried separately. A jury found Col eman guilty on
all three counts. The district court sentenced Coleman to 365
nmont hs i npri sonnent on Count 1; 60 nonths on Count 2, to be served
consecutively to Count 1; and 120 nonths on Count 3, to be served
consecutively to Count 1 and concurrently with Count 2, resulting
in atotal termof inprisonnent of 485 nonths, to be followed by
five years supervised release. Coleman filed a tinely notice of
appeal . Col eman does not chall enge his sentence.

OPI NI ON

Col eman argues that there was i nsufficient evidence to support

his conviction on all three counts. He does not argue that Beazl ey

and Donald did not commt the carjacking. He argues that the



evi dence shows that he was an unwilling participant, that he did
not possess a firearm that he did not carjack the Luttigs' -car,
and that he was nerely abandoned in the Probe when Beazley ran up
the Luttigs' driveway. Thus, he argues that the evidence was
insufficient to show that he aided and abetted the carjacking or
the use of the guns during a crine of violence.

Col eman al so argues that the evidence was i nsufficient to show
that he had the requisite state of mind to support his conviction
on Count 3, aiding and abetting the use of the shotgun during a the
carjacking. He argues that the evidence shows that he did not know
of the shotgun until Donald got out of the Probe and wal ked up the
Luttigs' driveway.

At the close of the Governnent's case-in-chief, Coleman noved
for a judgnent of acquittal and renewed it at close of all
evi dence.

In review ng the sufficiency of the evidence, this Court nust
determ ne whether any reasonable trier of fact could have found
that the evidence established guilt beyond a reasonable doubt.

United States v. Martinez, 975 F.2d 159, 160-61 (5th Gr. 1992),

cert. denied, 113 S. C. 1346 (1993). Reasonable inferences are

construed in accordance with the jury's verdict. 1d. at 161. The
jury, noreover, is solely responsible for determ ning the wei ght
and credibility of the evidence. Id. This Court wll not
substitute its own determnation of credibility for that of the

jury. 1d. The scope of appellate reviewrenmains the sane whet her



the evidence is direct or circunstantial. United States .

Lorence, 706 F.2d 512, 518 (5th Gr. 1983).

To support a conviction for carjacking under 18 U.S.C. § 2119,
the Governnent is required to prove that " the defendant, (1) while
possessing a firearm (2) took from the person or presence of
another (3) by force and violence or intimdation (4) a notor
vehicle which had noved in interstate or foreign comerce.'"

United States v. Harris, 25 F.3d 1275, 1279 (5th Gr.) (citation

omtted), cert. denied, 115 S. C. 458 (1994). To support a
conviction for using a firearmin the commssion of a crine of
violence under 18 U S.C. 8§ 924(c)(1), the CGovernnent nust prove
that "(1) the defendant know ngly used or carried a firearm and
(2) the use or carrying of the firearm occurred during and in
relation to a crine of violence."" 1d. (citation omtted).

To establish that a defendant aided and abetted, the
Gover nnment nust show that the defendant "(1) associated with the
crimnal enterprise; (2) participated in the venture; and (3)
sought by action to make the venture succeed.” 1d. Association
wth the venture neans the defendant shared the principal's
crimnal intent; participation neans "the defendant acted in sone

affirmati ve manner designed to aid the venture.”" United States v.

Jaram llo, 42 F.3d 920, 923 (5th Cr.), cert. denied, 115 S C

2014 (1995). "Mere presence and associ ation" al one are not enough
to sustain a conviction for aiding and abetting. Jaram llo, 42

F.3d at 923.



Qur review of the record is hindered because neither the
vi deotape nor the transcripts of Coleman's statenents were nade
part of the record on appeal. The clerk's office indicates that no
addi tional boxes of evidence were filed with this appeal. On a
sufficiency challenge, it is the appellant's duty to include in the
record a transcript of all evidence relevant to that issue. Fed.

R App. P. 10(b)(2), 11(a); Powell v. Estelle, 959 F. 2d 22, 26 (5th

Cr.), cert. denied, 113 S. . 668 (1992). If the appellant fails

to provide the necessary record for review of his issues, this

Court need not consider the issues on appeal. 1d.; see Richardson

v. Henry, 902 F.2d 414, 416 (5th Cr.), cert. denied, 498 U S 901

(1990) and 498 U. S. 1069 (1991). "The failure of an appellant to
provide a transcript is a proper ground for dismssal of the
appeal ." Id.

The evidence presented on appeal supports a reasonable
inference by the jury that Col eman knew about the guns in the car,
knew of the planned carjacking, and participated in it by waiting
inthe Probe to see if the carjacking was successful and by driving
the Probe away from the scene of the crine. The evidence is
sufficient to establish that Col enman ai ded and abetted the use of
the shotgun during the carjacking. Colenman saw Donal d get out of
the Probe carrying the sawed-of f shotgun. Col enan al so accurately
described the shotgun to officers, supporting a reasonable
i nference that he saw and knew of the shotgun on the night of Apri
19. Hi s argunent that the evidence shows that he protested to the

earlier carjacking attenpts, that he was "abandoned"” in the Probe



whil e the carjacking was comm tted, and that he did not know about
t he shotgun until Donal d got out of the Probe is a challenge to the
wei ght of the evidence. The jury, as sole arbiter of the wei ght of
the evidence and the credibility of witnesses was entitled to
di sbelieve Coleman's assertions that he was an unwlling

participant. See Martinez, 975 F.2d at 161.

Col eman argues that the district court's jury instructions
i nadequately inforned the jury of the elenments necessary for an
"ai ding and abetting" conviction.

Col eman did not submt proposed instructions on aiding and
abetting. He objected at trial to the aiding-and-abetting charge
on the grounds that (1) there was insufficient evidence to support
a conviction for aiding and abetting the carjacking, (2) the charge
reduced the CGovernnent's burden of proof by not tracking the
| anguage of the indictnent, and (3) there is no authority for a
conviction for aiding and abetting the possession of firearns
during a crinme of violence.

Col eman al so argues that the "[c]ourt's charge is plainly in
error infailing to clearly instruct the jury on the state of m nd
required to convict [him of Counts 2 and 3." He argues that the
district court failed to instruct the jury that to convict under 8§
924(c) "the governnent nust prove that the defendant had know edge
of each firearmin question."

Col eman asserts that he objected at trial to the jury charges
related to the firearns offenses. The Governnent argues that

Coleman did not raise this specific "state of mnd" objection in



the district court. Colenman objected to the aiding-and-abetting
instructions in Counts 2 and 3 "as inproperly extending and
expanding the definition of possession"” because it allows the
Governnent to "convict the defendant on proof |ess than the proof
that woul d be required should the Governnent be held to what they
have pled in the indictnent." Thus, whether the court erred in
instructing the jury on the grounds raised on appeal is reviewed
for plain error.

Under Fed. R Crim P. 52(b), this Court may correct forfeited
errors only when the appellant shows the followng factors: (1)
there is an error, (2) that is clear or obvious, and (3) that

affects his substantial rights. United States v. Calverley, 37

F.3d 160, 162-64 (5th Cr. 1994) (en banc) (citing United States v.

Oano, 113 S. C. 1770, 1776-79 (1993)), cert. denied, 115 S. Ct.

1266 (1995). If these factors are established, the decision to
correct the forfeited error is wthin the sound discretion of the
court, and the court will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Qano, 113 S. C. at 1778.
Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, this Court may renedy the error only in the
nost exceptional case. Calverley, 37 F.3d at 162. The Suprene
Court has directed the courts of appeals to determ ne whether a
case is exceptional by using a two-part analysis. Qano, 113 S.

. at 1777-79.

10



First, an appellant who raises an issue for the first tine on
appeal has the burden to showthat there is actually an error, that
it is plain, and that it affects substantial rights. Q ano, 113 S.

C. at 1777-78; United States v. Rodriquez, 15 F.3d 408, 414-15

(5th Gr. 1994); Fed. R Cim P. 52(b). Plain error is one that
is "clear or obvious, and, at a mnimum contenplates an error
which was clear wunder current law at the time of trial."

Calverley, 37 F.3d at 162-63 (internal quotation and citation

omtted). "[1]n nost cases the affecting of substantial rights
requires that the error be prejudicial; it nmust affect the outcone
of the proceeding."” 1d. at 164. This Court lacks the authority to

relieve an appellant of this burden. dano, 113 S. C. at 1781.
Second, the Suprene Court has directed that, even when the

appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is “plain' and " affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." dano, 113 S. C. at
1778 (quoting Fed. R Cim P. 52(b)) (alterations in original).
As the Court stated in Q ano:

the standard that shoul d gui de the exercise of

[this] renedial discretion under Rule 52(b)

was articulated in United States v. Atkinson,

297 U S 157, 56 S. C. 391, 80 L. Ed. 555

(1936). The Court of Appeals should correct a

plain forfeited error affecting substantial

rights if the error "seriously affect[s] the

fairness, integrity or public reputation of
judi ci al proceedings."

dano, 113 S. . at 1779 (quoting Atkinson, 297 U S. at 160)

(alterations in original). Thus, this Court's discretion to

11



correct an error pursuant to Rule 52(b) is narrow. Rodriguez, 15
F.3d at 416-17.

The district court has substantial latitude in tailoring its
instructionif it fairly and adequately covers the i ssues presented

inthe case. United States v. Masat, 948 F.2d 923, 928 (5th Cr

1991), cert. denied, 113 S. C. 108 (1992). This Court wll review

whet her the instruction, "as a whole, is a correct statenent of the
| aw and whether it clearly instructs jurors as to the principles of
| aw applicable to the factual issues confronting them" United

States v. Brown, 49 F.3d 135, 137 (5th Gr. 1995) (internal

gquotations and citation omtted).

The el enents of aiding and abetting are that the defendant (1)
associated wth the <crimnal enterprise, 1i.e. shared the
principal's crimnal intent; (2) participated in the venture by
acting in an affirmative manner; and (3) sought by his action to
make the venture succeed. Harris, 25 F.3d at 1279; Jaram|llo, 42
F.3d at 923.

The district court instructed the jury that "if the defendant
j oi ns anot her person and perforns acts with the intent to conmt a
crinme, then the |aw holds the defendant responsible for the acts
and conduct of such other persons as though the defendant had
commtted the acts or engaged in such conduct."” The court stated
that "the accused [nust] deli berately associate hinself in sone way
wth the crinme and participateinit with the intent to bring about
the crine." The district court adnonished the jury that it "my

not find any defendant guilty unless you find beyond a reasonabl e

12



doubt that every elenent of the offense as defined in these
instructions was commtted by sone person or persons, and that the
defendant wvoluntarily participated in its commssion with the
intent to violate the [aw. "

The district court's aiding-and-abetting instruction was a
correct statenent of the |law applicable to this case. See Harris,
25 F.3d at 1279; Jaramllo, 42 F.3d at 923. Thus, the district
court did not conmit any error, plain or otherwise, in instructing
the jury on aiding and abetting.

The district court instructed the jury that Coleman was
charged in Counts 2 and 3 with aiding and abetting the use or
carrying of a firearmduring the conm ssion of a crine of violence.
The district court instructed the jury that to convict Col eman on
t hese counts, the Governnent nust have proved beyond a reasonabl e
doubt, (1) that Coleman commtted the offense of aiding and
abetting carjacking as charged in Count 1; (2) Donald or Beazley
knowi ngly and intentionally used or carried a .45 caliber pistol
and a short-barrelled shotgun during or in relation to a crine of
vi ol ence; and (3) that Colenman know ngly and intentionally aided
and abetted, counsel ed, induced, or procured Donald or Beazley to
use or carry those firearns during a crine of violence. The
district court stated that his previous instructions concerning
aiding and abetting also applied to these two counts.

The district court defined "knowi ngly" as "to do sonething
voluntarily and intentionally, and not because of a m stake or

acci dent or other innocent reason." He defined a willful act as

13



one "done voluntarily and intentionally and with specific intent to
do sonething the law forbids, that is to say, with bad purpose
either to disobey or to disregard the |aw. "

The district court's instruction as a whole adequately
informed the jury of the know edge requirenent for a conviction for
ai di ng and abetting the use of a firearmin connectionwith a crine
of violence. The instruction was an accurate statenent of the | aw,
thus the district court did not commt error, plain or otherw se.
See Harris, 25 F.3d at 1279.

Coleman's defense at trial was that he, "if gquilty of
anything, was guilty of not reporting what happened as soon as he
shoul d have, and at nost, as an accessory after the fact." Col eman
requested jury instructions on msprision of a felony and accessory
after the fact. He objected to the district court's refusal to
i ncl ude these charges.

Cting Mathews v. United States, 485 U S. 58, 63 (1988)

Col eman argues that he was entitled to an instruction on this
def ense because there was sufficient evidence for the jury to find
himguilty of msprision or of being an accessory after the fact.
He argues that "[g]iven the fact that [his] sole defenses rested
upon the defenses of m sprision and accessory after the fact, the

failure to give the instructions seriously inpaired[his] defense.™

Qilt of a lesser included offense is not a defense to the

greater offense. See United States v. Valencia, 957 F.2d 1189,

1198 (5th Gr.), cert. denied, 113 S. . 254 (1992). Under Fed.

14



R Cim P. 31(c), a defendant is entitled to ajury instruction on
a |l esser included offense only if "(1) the elenents of the offense
are a subset of the elenents of the charged offense and (2) the
evidence at trial permts a jury to rationally find the defendant
guilty of the lesser offense yet acquit him of the greater."

United States v. Deisch, 20 F.3d 139, 142 (5th Cr. 1994). This

Court reviews de novo the district court's determ nation whet her an

offense is a |l esser included offense of the crine charged. United

States v. Harrison, 55 F.3d 163, 167 (5th Gr. 1995). The
determ nation whether a rational jury could convict the defendant
of the lesser included offense is reviewed for an abuse of
discretion. 1d. at 167-68.

In evaluating the first prong, this Court applies the
"statutory elenents" test. Deisch, 20 F.3d at 143. Under the

statutory-elenments test, " an offense is not | esser included unl ess
each statutory el enent of the | esser offense is also present in the
greater offense.'” [|d. (citation omtted).

Thus, the district court should have given a |l esser included
of fense instruction only if all of the el ements of m sprision or of
accessory after the fact are also elenents of aiding and abetting
or of the carjacking or firearm offenses. The elenents of
m sprision of felony are "(1) the defendant had know edge that a
felony was commtted; (2) the defendant failed to notify

authorities of the felony; and (3) the defendant took an

affirmative step to conceal the felony.”" United States v. Adans,

961 F.2d 505, 508 (5th Cr. 1992); 18 U.S.C. 8§ 4.

15



Conceal nent and failureto notify authorities are not el enents
of aiding and abetting. 18 U S.C. 8 2. Nor are they el enents of
the carjacking or firearns charges. 18 U.S.C. 8§ 2119 and
924(c)(1). Thus, Coleman was not entitled to a |esser-included-
of fense instruction on m sprision.

An accessory after the fact, (1) know ng that another has
commtted an offense, (2) gives confort or assistance to the

offender (3) for the purpose of hindering or preventing his

apprehension, trial, or punishnent. 18 U S.C 8§ 3; United States
v. Triplett, 922 F.2d 1174, 1180 (5th Gr.), cert. denied, 500 U S

945 (1991). The required purpose of avoiding justice is not an
el enent of any of the charged offenses. See 18 U.S.C. 8§ 2, 2119,
and 924(c)(1). Coleman was not entitled to a |esser-included-
offense instruction on accessory after the fact. Thus, the
district court did not abuse its discretion by refusing to give
such an instruction.

AFFI RVED
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